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tiff knew about its condition a printed notice was not required;
that the accident was a mere misadventure anid the plaintiff
could flot recover.

Maxowell, for plaixitioe. Maclirnnan, K.C., and Lawtor, for
defendants.

Boyd, C., Meredith, J., Idington, J.] [Oct. 27, 1904.
.Camox V. MOKA Y.

I'nsolvency-Assigninent for creditors-Xortgage by iiisoWet-
Preforence-Purchase by assignee-ilction to set asiZe mort-
gage-Stats of assignee--Statutory prestumption-Rebuttil
-1Nonsuit-New trial.
On Oct. 15, 1896, an insolvent made a second mortgage of his

farni to the defendants, solicitors, as security for a bill of costs,
and sWx dayg later made a statutory assignment to the plaintiff
for the benefit of creditors. The assets were realized and a divi-
dend paid to the creditors ini June, 1897. The farm was sold,
subject to the flrst xnortgage, on IM'1arch 13, 1897, to a nominal
purchaser. who conveyed it ta the plaintiff himself in August,
1897. AMter providing for the flrst miortgage out of the purchase
inonoy, there Nvas a balance of $600, which the plaintiff distri-
buted amozig the creditors. The defend'ants flled their claim iis
creditors (buit without disclosing their miortgage) in .Decemrber.
1896, and received thpir share of the dividcnd in June, 1897. The
défendants' mortgage wvas not registered until the lOth Fehi'uary,
1897, and the plaintifý had no notice or knowledge of it until
October, 1897. The plaintiff took possession of the farm with
knowledge of the creditors of the purchase hy him, and so
remaincd until he received not'ce of the exercise of the power of
sale contained in the defendants' mortgage, on May 10. 1903.
when this action wais begun by the plaintil as assignee to invali-
date the instrument or tn stay proceedings thereon. The action
was tried without a jury, Rnd the trial Judge dismissed it wvithout
hý-aring the defendanta' evidence.

HeWy' 1. The plaintiff was stili assignee and had a statue to
maintain the action zhbs purchase of the farm could flot stand for
bis own benefit, and he wag to be regarded as in possession aR
trustee for the creditors and liable ta account, which he sub-
illitted ta do.

2. In view of the conflicting authorities, that the defendants
mhould be allowed upon a new trial to give evidence ta shew the
validity of their mortgage, notwithstand;ng the presumption that
it ivas an unjust preference within thé meaning of 54 Vict. c. 20.,


