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tiff knew about its condition a printed notice was not required;
that the aceident was & mere misadventure and the plaintiff
could not recover.

Magzwell, for plaintiff. Maclennan, K.C.,, and Lawlor, for
defendants,

Boyd, C., Meredith, J., Idington, J.] [Oect. 27, 1904,
Cratg v. MoKay.

Insolvency—dAssignment for creditors—Morigage by insolveni—
Preference—Purchase by assignee—Action to set aside mort-
gage—=Status of assignee—Statutory presumpiion—Rebutial
—Nonsutt—New trial.

On Oct, 15, 1896, an insolvent made a second mortgage of his
farm to the defendants, solicitors, as security for a bill of costs,
and s'x days later made a statutory assignment to the plaintift
for the benefit of ereditors. The assets were realized and a divi-
dend paid to the ereditors in June, 1897, The farm was sold,
subjeet to the first mortgage, on Mareh 13, 1897, to a nominal
purchaser, who conveyed it to the plaintiff himself in August,
1897. After providing for the first mortgage out of the purchase
moncy, there was a balance of $600, which the plaintiff! distri-
buted among the creditors. The defendants filed their claim as
ereditors (but without diselosing their mortgage) in.December.
1896, and received their share of the dividend in June, 1897. The
defendants’ mortgage was not registered until the 10th February.,
1897, and the plaintiff had no notiee or knowledge of it until
October, 1897, The plaintiff took possession of the farm with
knowledge of the creditors of the purchase by him, and so
remained until he received not'ce of the exercise of the power of
sale contained in the defendants’ mortgage, on May 10. 1903,
when this action was begun by the plaintiff as assignee to invali.
date the instrument or to stay proceedings thereon. The action
was tried without a jury, and the trial Judge dismissed it without
hearing the defendants’ evidence.

Held, 1. The plaintiff was still assignee and had a status to
maintain the action: his purchase of the farm could not stand for
his own beneflt, and he was to be regarded as in possession ar
trustee for the creditors and liable to account, which he sub-
mitted to do. _

2, In view of the conflicting authorities, that the defendants
should be allowed upon a new trial to give evidence to shew the
validity of their mortgage, notwithstanding the presumption that
it was an unjust preference within the meaning of 54 Viet. . 20,




