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inechanically in the registry or in the office of

the Court-to vary themn in sucb a way as to

carry out its own meaning, and where language

has been used which is doubtful, to make it

plain. 1 think that power is inhérent 11n everv

Court. ***Moreover, having regard to

the orders made under the -ludicature Act, 1

sbould mnyseif have thought that it would very

weIl have corne under thosc orders. 1 recoin-

mend your Lordsbips not to make any variation

of this order, but to affirmi it as it stands, wih-

FIELUi, J., delivered the judgrnenl of the

Court, wbicb is lengthy, but di-vides ilself CO"'

venienîly mbt îhree parts.

*Fbe plaintiff did not take any objection to t'be

defendant's pleadi ngs. and therefore the Cout

observed that the only question for il 10 decide

va s whether tbe plaintiff was to be defeated

bis action by mnater of defence arising sibse'

qtienlly 1<) the commencement (of il, %vithotlt the

opporîunity of setting tp any defence hie ifliit

have. As lu this the Court qaid :

out prejudice to any such application to the i(i.) As -was clearly pointcd ont by- Mr. pefl'
Court belo\v." man in bis argument for the défendanlt, a

counîer-clainm by a plaintiff in answer to a de-

TOKE v. ANDRENVS. fendant's counter-clain) is not mtntioned Oe

jmn.t.Ju. Artl, 1873, S. 24t, s:,b-s ?,7~C.~ *referred tu in ternis either in the Jud. Act or 1

3i 19,' 0. 2o, r. i.-n.u.Art, S. iô, sb-s. 0. 2o. r. i, (Ont. Rule 152), or any other ordet

4~, 8R/eA'OS. 127, 149, 15
2

. frarned under thein. * * * But if tinere be no rule

P/cainig-Gou,,/er-c/ai;z and set-oI iii or order eâther in terrns or by necessary ilTliîl
cation prohibiting the bringing forward of th

I)efendanl lîaviiig set-up in bis defence liv way of mate a Ilge 1ywyo onercam n
counter-claini matter arising since the coinmienccnent iatralgdb a fctne-lii n h

of the action, plaintiff may in bis reply set up l)y right to raise it is egîven to the party pleiàding by

way of counier-claiw other matter arising since the the Jud. Act, il will l)c impossible for us to hold

coinenciîwt o ib acion (lot t te sinetim that the plaintiff is not entitled on setting u

and out of the samine transaction as the cPunter.claimi such mnatter to dlaimi relief iîhtin S. 24, sub-S 3

of the deferidant), altliough said malter arose befure (Ont. S. i6, sub-s. 4) ; and if relief can be l )iV&

the delivery of the siatement uf defence. upon il the pleading cannol be held to be

LFeb. 23-L. R. 8 Q. Il. D. 428. barrassing %vithin the mneaning of 0. 27, r

The plaintiff in the above action issued a writ (Ont. Rule 178). In order to Sée howv thiss 15

on August 26th 10 recover rent in arrear at iînid- must look bo the Jud. Acts. * * * L oOk!'g

suiier, 1881, in respect of a tenancy about to at this most beneficial provision (Iînp. S-C4

détermine on Septemiber 29th following. He suib-s. 3 and 7, Onit. S. 16, sul)-s. 4 and 8), hl)

did not, however, deliver anv statemnent of dlaim it possible lu say that a mnalter uipon W1.hich,

until Novemiber 2 9 th. Meanwhile the latwl oneIe litfi îaî entitled Co

quarler's rent becamne due, and the îenancy beingreifaagnttedfedîscutrîî~

deîermined, pursuant to notice tii quit, the de- is not wiîhin the v-ery words and still mlore ho0I

fendant becamie entitled to an out-going valua- tn thfprtifti ag ncmno or

lion, which hie claimied by a couniter--clatimi in bis that sncb a mnalter is not properly brou gh' foI

statemnent of defence. In answer to this couinter- Zada leoîysaeadi>teol ni

dlaim the plaintif, " by way of set-off and in whicb il cati be raised.

counter dlaim-,' claimied for bis last quarlerýs (ii.) Furîher il 15 0(11, perhaps, altogetie,

rent and also a sumn for title rentcbarge left un- that the right 10 plead as the plaintiff bas o

paid by the défendant on his quilling and neces- flot within a fair construction of O. 19. r. 3 (0

sarily paid by the plaintiff. Rule 127) by which alune the defend an t b

This ivas a motion 10 rescind an order of acquired the right bie bias exercised. a t

Williams, J., cismnissing an application lu strike (iii.) There is anoîber way of lookingb

out these matters alleg-,ed by the plaintiff in bis poinîed out by Mr. Vaugban William~se

reply, as enibarfossing to the fair trial of the efendant's co unter-claim in the preseri tb

action within 11p11. 27, r. i, (Ont. Rule No. over-topping as il does the amotinl of

178). plaintiff~s dlaim, is in substance a cr-osS-adil' if

G. I)enilan, for the defendant. wvhich the défendant is the plaintiff, and tbebt

R. V 14Y/iamns, for tlie plaintiff. nu greal violence in construction in holdinig b
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