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Lobb, it is said, has paid over oniy about haif of this sum, and a
real question remains to be determined as to where the loss must
fall-Murch denying Lobb 's right to draw the money.

To determine the question Murch has brought an action
agai nst the city corporation, and the same 8olîcitors, acting for
McCowan, bring this action.

The remaining land is admittedly worth mueli more than

enougli to satisfy MeCowan's dlaim, and the bringing and pro-
secution of this action at this time means the incurring of mueli
needless expense, to be ultimately borne by Murcli or the city-
corporation.

In oneC sense, the city corporation have no defence; McCowan
must in the end be paid; but the existence of a " defence " is not
the only thing that entities a defendant to defend an action. It

is enougli if f acts and cireumstances are shewn and are deemed
sufficient to entitie the defendant to defend.

If Murcli is bound by what was donc in his name by Lobli,

then the city corporation have the right, upon that principle of

equity known as the marshalfing of assets, to compel McCowan te,

resort first to that'parcel not taken by the city corporation, and
to reeort only to the part paid for by the city corporation, and

now forming part of a city street, whcn it is ascertained that the

parcel retaincd by Murcli is not adequate to satisfy his elaim,

McCowan mnust flot be put in any peril as to his claim. Murch

in this suit bas made default in appearance, so, judgment may

now be pronounced agaist him.
If McCowan is ready to, accept judgmcnt dîrecting a sale of

the pareel vested in Murch and not covered by the civic expro-

priation, reserving his riglit to apply for sale of the parcel taken
hy the eity corporation (if necessary), sucli a judgment may
uow bc pronounced; but, if this je not eatisfactory, then lic muet
await trial in the ordinary way. In this cae the actions should,
be eonsolidated.

If MeCowan accepte thie, lie may add the costs of this appeal
to hie dlaim. If lie refuses, then the appeal is dismissed, witli
costs to be paid by himi to the defendants the city corporation
in any event of the action.


