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BOYD, C., FERGUSON, Fb
MEREITHJ. j BRzzsz v'. KNox.

Frmduloss piwfgrane-Ckatte morigage gft'en withsi 6o days Oursuant, t'>
agmmAtoP* t> 6o days-Poms of O"refec-, Vict-, C. JO (0-).
Where a debtor on June 25th, 1895, gave an agreement utider seal ta a

crediter that in case he made default ini payment of any sur he might owe the
creditor upon demand, he would give a chattel mortgage on ail bis stock in
trade; and on Nov. i ith, 1895, executed a mortgage accordingly ta the credi-
tI-ý, and on DeC. 2nd, 1895, made an assignment for the benefit of his creditors.

ReZd, upon actio-a brought by'the assignee ta set asside the chattel
mortgage as a fraizdulent preference, that notwithstanding the said agree-
ment, the Act 54 Vict. c. 20, s. i, applied, and the presumption thereby
created was not dont away with by reason of the agreemnent.

W. R. Rùidell, for tht defendant, appellants.
George Kerr an~d R. W Ev'ans, for the plaintiff, respondent.

ARmouR, C.J., FALCONBR1DOE, J.,l
STREET, J. [Feb. 8.

BRowN v. NEFF.
Action-Isue under Partition Act-7Wal in Bigh Cour-t-aicature Act,

10095, S. gr.

An appeal by the plaintiff from an order of Meredith, J., in Chanmbers,
dismissing an application made by the plaintiff under s. 91 of tht judicature
Act, 1895, for an order directing the trial in the High Court of an issue arising
out of a proceeding taken under the Partition Act, which issue had betn tried
n a County Court, when tht jury disagreed.

P. E. Ti'tus, for the plaintiff: It is a proper case for trial in the High
Court, inasmuch as difficuit questions of law and fact arase, and that thtrt was
îurisdiction to make the order, citing Symonds v. Syrnonds, 2o C.P. 27 1.

Swabey, for the defendant : There was no jurisdiction ta malle the order
because neither the issue nar the proceeding out of which it arase was an
"action," and tht words of a. 91 of tht judicature Act, 1895, were Il in any

action pending in a County Court." Tht sanie words were used in tht Law
Reforni Act, under which Symonds v. Symondir %ias decided, but in tht judg-
ment of tht Court the words Ilin any action"I were omitted in quoting the
section, and therefore the decision seemed ta have praceeded upon a misappre-
hension, or upon a diffèrent enactment froni that now in question. The issue
here was not an Ilaction" ; set the interpretation clause of the judicature Act,
1895, S. 2, sub-sec, 3, and ffamlyn v. Bettelgy, 6 Q. B. D. 63.

Per CURIAM : The decision in Symonds v. Symondr must be followed.
WVe cannat assume that it proctetded upon an enactrnent which bad no exist.
ence. We nmust rather suppose that tht words Ilin any action"I were omîtted
in quoting the section, by a printer's error. Tht case is a proper one for trial
ini the High Court, and the appeal must be allowed. Cos bore and below ta

be costs in tht cause,
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