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We niso find that the auhorities have still
gono farther, nnd neld, that where a person has
usurped nn office bolonging to another, and re-
cvived the acocustomed fves of the office, money
had and received will be at the suit of the person
entitled to the office agninst the intruder. Avis
v, Stukely, 2 Mod., 860~1 Bel. Nisl Prius, 68.
And the same rule was announocd and enforced
in the case of Croshis v. Hurley, 1 Alcock and
Napier 431, 1Io this last oase there was n contest
as to the title to the office, and the person re-
covering the title to it, sued the other who had
aoted, and recovered the fees and emcluments
received whilst In possession and exercising the
duties of the place. The same rule has been
adopted in this country, and seems to be based
iu common law rules.

It iy suid by Birckstone in his commentaries,
vol. 2, p. 84, that “officen are n right to exercise
u public or private employment, aud to take the
fees nnd emoluments thereunto belonging, and
are nlso iucorporesl hereditaments; whether pul.
lig, as those of magistrates, or private, as bai-
}iffs. receivers, or the like,  For a man may have
an estate in them, either to bim and hig heirs,
or fur a teri of years, or during pleasure only;
save only that offioce of public trust ennnot be
granted for a term of years, especially if they
congern the admiuistration of justice; for then
they perbaps might vest in executors or adminis-
teators ”  Thus it is seen that the right to the
fees and emoluwents are stated to be vo-extensive
with the office.  And this is undoubtedly co.rect,
a8 it 1s nunlogous to every other thing enpable
of ownership  No prinsiple of law can be clearer
than the owners of lands and chattels is entitled
to the pradnets, inorense, or fruits fowing frm
them, nod the fees of an office are iuncident to it
as fully as are the rents and profits of lands, the
increase of cattle, or the interest on bonds or
other seourities.

A person owning any of those things, is by
virtue of such ownership equally entitled to the
issues and profits thereof, as to the thing itself,
If then appeliant was the owuner of and held the
title to the office of sheriff, be was as clearly
invested with the right to receive the fees and
emolumeyts. They were incident to and as
olourly connected with the office, a3 are rents
and profits to renl estats, or interect to bunds,
and sach like securities. Bee @luscock v. Lyona,
20 Ind., 1; Petit v. Rosseau, 16 Lousiana, 288;
Dorsey v. Smith, 28 Cal., 21, and Ths People v.
Tieman, 80 Barb., 188. We think that éo both
reason and authority appuilant is entitled to
recover the fecs and emoiuments arising from
the office, whilst it was held by appeliee.

It is, however, urged that appellee surren-
dered the office os soon as it was fisally judi-
cially determined that appellant was entitled to
it, and is therefors not lable to nccount for any
foss but those reoeived after the Cirguit Court
deotded the caze on appesl from the three Justices
of the Pence. Thiais not a question of inten-
tion, hut & question of legnl title to the sum in
digpute. Uuder the law, 80 200n ns & majority
of the votes were east for appellant at the eleo-
tion held in pursuance to law, he became legally
and fully eutitled to the office. The title was
8% oowplete then as it over wag, snd no subre-
quont act lent the least foroe to the place, The

commission was evidence of the title. but not
the title, The title was conferred by the poople,
and the evideuce of the right by the luw. -

Nor ean it be suoccessfully claimed that ap-
pelles was not in tne wrohg. He was bouud
before entering upon the discharge of the duties
of the office and the receipt of the emoluments,
to know whether be had title. lis position was
the game as & person who, haviog a defective
title to a traot of land, and enters into posses-
gessloi and the receipts of rents and profits  He
entered at his peril. Nor do we perctive any
hardship. After the vote was canvassel by the
olerk wnd a Justice of the Poace, appellunt
promptly gave appellee notice that he would
contest the election, nnd specifioally pointed out
the grounds. Being thus apprised of the grounds
upon whioh appellant based his clnim, thesources
of information were open to him to leara the facts,
end to have aoted upon them. Failing to learn
them, or having done so, not heeding them, he
hus no reason to complain if he has to respond
to the wrong perpetrated upon another, He
has entered into appeliant’s office withont right,
and has received the profity of the officy, nud
like the person entering into the land of nnnther
with n defective title, he must auvswer fur the
profita.

lansmuch, however, g appellee obtnined the
cortificate of election, and o ¢ommission wns
issued to bim, he was acting in apparent rizht,
and 8o far ns this record discloses, be reaoried
to no fraudulent or improper means to produce
that result, he does not ocoupy the posidon he
would, had he resorted to such a course. He
sbould only be required to account for the fees
and emoluments of the office received by him,
nfter deducti:g reascnable expenses incurring
them. This being an equitable nction, it should
bs governed In this respect by the same rules
that obtain, bad this bill for an aceonnt, ingtend
of an action for money ha'd aud received. He
should only have a reasonnble allowance for the
necessary 2xpense in earving the fees and emolu-
ments. Had he intruded without pretence of
legnl right then a different rule would no doubt
have been appiied.

In udopting the time when the Circuit Court
decided that appellant was eniitled to the office,
as the period from whioh he was entitled to have
the fees and emoluments of the office. the Cireuit
Court erred. That decision was no move potent
to counfer the right to the office, than wus the
decision of the three Justices of tha Peace. It
ag we have seen, wad not the decision, hut the
vote of the majority of the electors of the county
that conferred the right. The Court on the evi-
denoe found and declared the title, but did not
confer it, We have seen that appellint was eu-
titled to the offive and its emoluments, from the
time appellee entered into {t, and became linble
to sccount for them from that dute, until he
censed to not aad receive the fees and perquisites
of the office.

The jndgment of the Court below is reversed,
and the cause remanded for further proceedings
not inoonsiatent with this opinton,

Judgment reversed,
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