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defendant fails, or in respect of misconduct by
the defendant in the course of the. action. But,
in my opinion, a judgment like this, fjr the

whole costs of the action, cannot be supported
wîthout an express or implied decision that the
plaintiff was entitled to bring the action. There-
fore 1 think the appeal should proceed."

JAMEs, L. J.-" I arn of the same opinion. I
should add that there is an essential difference
betweepi the plaintiff and a defendant. A plain-

tiff may succeed in getting a decree, and he

may have to pay ail the costs of the action ; but
the defendant is dragged into court."

[NOTE.-IMP. J. A., 1873, sec. 49, anid Ont. J.
A., se.-. 32, are ùt'entical.

RANSON v. PATTEN.

Imp.J. A., 1873, sec, 52, 0. 5o, r. 4-Ont. /. A.
.sec.41. .44,r.3(NO.385).

Disinissal of action-Death of plaintJf-Ap-

Petit-Revivor.
[C. of A., May 20-44 L. T. 688.

This action was tried before Bacon, V. C.,
when he gave judgment of the foreclosure
claimed by the plaintiff, and dismissed the
counter.claim with costs.

The defendant gave notice of appeal, and after
it had been set down for hearing, died. His
executrix obtained an order of course on peti-
tion' at the Rolîs under Imp. 0. 5o r. 4, giving
leave to continue proceedines.

Counsel for respondents raised the prelimin-
ary objection that the executrix -ought to have
applied to the Court of Appeal, under Imp. J.
A., 1873, sec. 52.

JESSEL, M. R.-Under the practice of tht
Court of Cl:ancery the suit was revived by bul
of revivor in the original Court. This is a pro.
ceeding in the action. The only proceedini
there is in the action is an appeal. The Cour
of Appeal has no original jurisdiction, as everj
appeal is now by way of rehearing. The plaintif
took a very convenient and proper course in ob
taining an order at the Roils.

[NOTE.-IMP.J. A., 1873, sec. 49, and Ont.)
A., sec. 32 are i«*ntical. ZIMP. O. 50 r. 4, an,

Ont. O. 414, r. 3, (NO- 385) are identica4, excel
that und-or t/te former t/te order to add joartik
thoug/t Lt may be obtained ex parte, cannot be A~
tained on procipe.

WITHAM V. VAN E.

li,. O. 16-Ont. O. 12 (No. 89-114.)

ThirdParties-Costs.

Where third and fourth partiei had been brought
n-Htld, that there is no jurisdiction to order the

plaintiff to pay the costs of the third and fourth
parties, and that as there was no disputed question o

fact relating to them, b>ut only a question of liability

as between the plaitiifs and defendants, there should

be no order as to the costs of the third or fourth

parties.
C. oi A., May 9-4 L. T. 7z8.

This was an action on a covenant for pay-
ment of a certain sum or rent-charge contained
in a deed of sale to the Duke of Cleveland, de-
ceased. After the commencement of the

action, the defendants, who were the represent-

atives of the said Duke, brought in as third

parties the Hutton Henry Company, who were

assigns of part of the land subject to the rent-

charge. The Company brought in as fourth

parties, Messrs. Horn and Saunders, who

under the deed of conveyance to the company

had a term vested in them to secure the rent

reserved in the said deed to the company, and

the company also brought in as fourth parties
Messrs. Davis and Greaveson, who by deed of

even date with the deed to the company were

under covenant to indemnify the company

against the rent charge reserved in the original

deed to the Duke of Cleveland.

In June, î88o, FRY, J., ordered the plaintiffs

to pay the costs of the third and fourth parties,
but made no order as to the other costs of the
action, considering neither plaintiff nor defend-
ant absolutely in the right.

The plaintifis appealed, and the defendant
I gave the usual respondent's notice that the or-
- der might be further varied in their favour.

Counsel for the appellants urged that the
tJudge's order as to costs was irregular, in so
Sfar as it directs the plaintiffs to pay the costs

f of the third parties, and cited Dawson v. S/tefr
-herd, 42 L. T. N. S. 6i11; Swansea S/tiping

Co. v. Duncan, L. R. i, Q. B. D. 644.
r~Counsel for the third parties said they did

i' not ask for costs against the plaintiff, but that
,t there was ample jurisdiction to 'make the de-
r, fendants pay them, and cited Dawson v. S/teoS

kerd, 42 L. T. N. S. 611, and O. 16 r. 21 (Ont.
O. i2 r. 23). They also urged there was no
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