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"The immunity extended to a master in the case of
injuries caused to ecdi other by bis servants whilst they are
working for him to a common end is an exceptionî from
the general rule, and rests upon an implied un*rdertakiug by
the servant to boar the risks arising f romi the possible niegli-
gence of a fe1low-servaiît who lias been selccted with, (lue
care by bis master.

It is difficuit to sec on wbat principle a servant can be
said to be selected1 witlî due care hv bis miaster Mben the
niaster, in defiance of a positive statutory prohibition, selects
for a particuilar work a servant whose fitness for tlîat work
lias neyer been ascertained iu the inanner prescribed.

Morcover, there is au entire absence in Ibis case of al
evidence to show that Weymnark was iu Ladt fltted to dis-
charge tbc duties lhe was put to discbarge, or wvas ever con-
sidered so to be bv any respousible officiai of the coiiipany.
It is not at ail the case of a servant of proved and knowvn
efficiency for a particular work bcing selccted to do tbat
work*witbout baving passed a test whieh his employers knew,
or bona fide aîîd reaso*nably bchieved, lie couldf pass. Not at
ail. The defeudaîît compauy abstained froin givingç any
evidence to that effeet. They took tbat course no (loibt for
good reason, but they must bear the eonsequenee.

The principle upon wbich the cases of Groi'esý v. Wlýim-
borne, [189S1 2 Q. B. 402; D)avid v. Britannie Merthyr Coai
Cornpany, [1909] 2 K. B. 14C); and Butler v. The Fife Coal
Compa.ny, Lld., [19121 A. C. 149, were decided, applies, in
tbeir Lordslîîps' view, to the present case. In the flrstimen-
tioned Of tiiese cases it was held tbat the doctrine of common
einplOvînt <koes not apply wbere a statutorýy dlutv is violated
by the enîplovers. In tlic second, tlie Master of the Poils, at

p152, sa rS -
" But, on the other baud, a master is liable to bis servant

for the consequences of an accident caused to that servant by
the breaeh o)f a statutorv dulty imposed directly ami absoluntely
tupon the inaster, and1 the master cannot shelter bimsclf he-
hind anotiier servant to whomn lie lias delegated the 1 )erform-
ance of the dlut '. In such a case thec negligence is the
master's negligence, and bbe doctrine of eomnuon eînploviient
has îîo application."

And at p. 157, Moulton, L.J., as ho thon was, gays:-
" The risk of an employer faîling t(> performi a statutory

fîity incumleuit upoli him secuns to me to be clearly not a
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