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The dufferenoe between the function of a judge in an ord-

mnary cade of lihel and one where fair comment is pleaded je

c'fter, in the time of its exercise. His ruling, where fair comi.iint

is the issue, cannot poseibly be effectively or properly giver, til
the case je entirely closed, becauoe the origmn off the uG-called
libel'and ail mattere raised by and admiseible under the piea

of fair comment must be given in evidenoe before he can make
Up his mind whether the matter ie to be treated in one way or

the other. Under the ordinary plea of juàtification the triai

Judge înay rule at the conclusion of the plaintiff's caue upoii

the worde themeelves as a-pread out on the record, but under
fair comment lie cannot do so until lie has heard both aides if
the defence offeis evidence. Indeed, the parties should at the

leaet have the benefit of hie view, which must be ifounded upofl

what lias been proved before him.

A defendant in a libel suit je entitled, if hie defe'nce is for

the jury, to have it paesed on by them, or if it is for the Judge
to conqider, to hai~e at least the chiance of hie ruling. It je by
no moans an unimportant thing to rule out a defence of fair
comment on the ground that it je flot comment at ail. But if

it ehauld chance that for some reason or otlicr no encli ruling
hae been given, the function of a Court of Appeal is set out in
principle'hy the Houee of Lorde in Bray v. Ford (1896) A.C.
44, wliere the Court below were of opinion that the nature of
the libel wae euch that the jury would have been entitied to
give, and would probably have given, the same verdict even if
a dire.tioni objeetcd to had been the other way. Lord Halshury,
L.C., at page 48, said:

" It je nothing to the purpose to say that the rest of the
printed matter coînplained of as a libel would juetify a verdict
to the same amount of damages. 1 abeolutely deeline to specu-
late what miglit have been the resuit if the Judge liad riglitly
direeted tlie jury. It ie enougli for me that an important and
eerious topic bas been practically witlidrawn f rom the jury, and
this ie, 1 think, a eubstantial wrong to the defendant. "


