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CORRESPONDENCE.

.As8imzilatiot of the Laie of Real and Per-
8on f4 Proper-ty.

To THE~ EDITOR 0F THE CAAALAw
JOURN'Al.

Siit,-Although I agree with you that
the assimilation of the law of real and
personal property in every particular is
impossible, 1 cannot help thinking that
a much greater differencé exists between
these two branches of law than eiher
the nature of things, or the exigencies of
modern society require.

The principal cause of the dissimilaritY-
lies in the ditrerent law of sýiccession ap-plicable to the two classes< of property,
and titis difference of succession again
appears to arise front the fact that, as re-
gards personal estate, '%ve have adopted
the principles of the civil law ; while as
regards realty, we have adopted and per-
petuiated the principles of the ancient
feudal law.

Now I do not think it eau be said
that there is anything in the nature
of eitber personal propert y or land which,
of itself necessitates a different miode of
succession. In ancien t times tlue exigcencies
of society were considered such as to re-
quire the application of différent principles
of succession. But the state of society now-
a-days is so essentially cbangcd, and its
needs and obligations are so widely dif-
forent front what thev %verge wheu feudal
principles first took root in our jurispru-
dence, that the perpetuation of those
principles in thia- age strikes one with a
sense of incongruity, somewhat siniilar to
that with which. wge behold the miait in
armour at a Lord Mayor'gs show.

The feudal principle, for ail practical
purposes, is dead, and is no longer applica-
ble to the state of .society in which we live,
and in perpetuating this diversity of de-
scent or suc asion, 0which is the product
of feudalismn, are we not running couinter
to the spirit and necessities of the tintes 7

1 thîuk it înust'be admitted, that, ac-
cor(ling to nmodern, principles of motality,
a lav of succession inust of necessity p)ro:
vide for tho <lue application of the pro-perty of a deceaseti lerson iu the tirst
place fur the satisfaction of the clainis of
creditors upon his estate. This principle

the feudal law practicaily ignored, and it
is only by a species8 of patch-work legisia-
tion of comparativelv recent date that
this obvious defect has been to sories ex-
tent rernedicd. Weitli regard to personal

jestate, ou the other hand, this; fundament--
tal principle lias alw ays been recog-nised.
And all the patch-work that real property
law bias undergone lias failed to make it.
as efficient or as consonant with commoît
sense as the simple rides by which per-
sonal estate is regnulated.

Let us examine for a moment soine of
*the manv~ (Iifhctlties and anomialies 1%hich
this aihêrence to the feudal prinoiple of'
succession occcsutonis.

1. T[le fact tiat land dlescends to thoe
bieir instead of the personal repi-ementativ4.

*to be adrninistered, leads to this ariomaly:
that the person who is charged by the
]aw with the payntent of the debts of the

*deceased has no power to, deal with one.
iof the chief assets of the deceased's estate,
the resuilt freî1uently being that estates
cannot be ad ministered to the best advan-
tage.

2. Then we have this illogical resuit: a
creditor recovers judgment against the-
persolnal representative, and- upon this
judgriient issues exeution against thaŽ
lands of the deceased, notwithmtanding

jthe fact that the person againat whom the-
judgment is recovered bas nothiug what-
ever to do with those lands, and notwith-
standing that the person who, in the eye
of 'the law, is the roai owner of thent, ha
no party to the proceedings1.

3. The difference iii the mode of suc-
cession necessitates a differgent ride of
construction hein,-, applied to instruments
all'ecting lands to that applied to instru-
mîents affecting persolialt 'y. The resuit of
thiz bas heen), that great injustice in the
naine of law hau been fre,{uentlv doue,
and the intention of devisors bas beeii
over aud over again defeated.

4. Then, again, it gives lise to mnauy
difficult questions in the administiation
of estates, which. would otherwise rarely,
if at ail, arise, e.',questions as to whicli
class of property is the p)riimary fund for
paymnent of debts, &c. ; whether theres
lias been a conversion of goods into land,
or vice vera ; whether a fundl is putre or
impure personalty or realty.. If the pen--
sons entitled to both funds ivere identical
it à needss to say that these questions,


