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Whetla v. Haliday (4 D. & W. 2u7), as to account that tho as-
signee of the mortgage taok subject to the state of the account
between the mortgagor and mortgagee, Mathews v. Wallteyn (4
Vea, 119), and Maogate v, Bank of Upper Canada (b Grant 377)

Roaf, for Messrs. Gladstone, contended that tho tnortgage
having been given to assiet Winttemore in raising money, must he
held gool against the mortgagor, and that, at all events, the
cridence conld not bo read /s against them, owing to the absence
of the personal representative at the examination.

Tuaylor, for tho plaintiff, contended that the evidenco was in-
suflicient to affect his claim, nnd that it ought not to be tend in
the absence of the personal representative, because the plaintiff
would bave the right to fall back upon the estate of Whittemore
for any deficency, as the mortgago he held had Leen also assigned
by Whittemore.

S. I, Blake, for tho personal ropresentativo, objected to the
notice of appeal, the appeal should have been wathin the fourtecn
days. As ho was no party to the suit when the evideace was
taken, it could not be read agatust him or the Gladstones.

P. Cameron, for tho infants, submitted to the judgment of the
Court.

Estex, V. C, considered tho evidence insufficient to rcdace
the plaintiff’s claim, but held that the Master should have received
the cvidence as against the parties who had cross-examined the de-
fendazt, as they had thereby made him a good wituess o3 against
themselves. He also held, that tho infant defendants, the heirs
of the second mortgagee, were not necessary parties to the
suit; that the proper party was the personal representative of
his estate. That in regard to the amount due upon tho second
mortgage, as the evidenco secking to rednce 3t had been taken in
the ahsence of the personal representative of the late Mr. Whitte-
more, the Master wag right in reporting tho whole amoant as duo,
and in rejecting tho evidence as taken.  The appeal he considered
was in time, notice having been scrved within the fourteen days,
but as it had failed on the main pointe, viz., reduciag the amounts
due on the mortgages, he dismissed it with costs,

MarTIN v. Rew.

Fractice—D Ter—d ling Bill—Costs.

WWhen a bill {s demurred to, the usual arder to amend withiout costs isirregular.
1f the demurrer {3 set down immédiately after filing, the defendant waives his
right to taxed costs, But otheriiso a plalntif may subinit to a demurrer on
pryment of 20s. costs.

In this casv, the plaintiff’s bill had heen answered and demurred
to, and immediately after, tho usua! order to amend had been taken
out and the bill amended in oae particalar, not affecting the prin-
cipal ground of demurrer ; s motion was mado to discharge the
order for irregularity.

Estey, V. C., granted the motion, discharging tho order.
When o bill is demurred to, it canpot be amended without the
pleintiff submitting to the demurrer. If tho defendant sets down
the demurrer for argument, he waives his right to taxed costs,
but if not set down the plaintiff may submit to the demurrer on
payment of 20s. costs.

CraANDELL V. MaON.

Practice—Evidence—Master's Olfice.

The Master i3 bound equally with the court, to allow a watness to bo croes
oxamined on the wholu case, witlout to lus oxaounation fn chief. But
in some cases the Master may exercizo a discretion as to who should pay the
fees of tho cxamination.

On o wotion made against o decision of the Master, that the
cross-examination of u witness, should be confined to matters
orising out of the examination in chief,

EsteN, V. C., held, that the Master was equally tound with
the cuurt, to allow cress-cxaminatioi of cach vritness on the whole
case, without regard to th limits of the examination in ¢hief, He
also remarked that an ext:aordinary case might occur, as where
& witaess is called to prove o single point, and the cross-cxamina-
tion extends over the whole case, which might justify the Master
in exercising o discretion as to the party to whom to charge bis
own fecs.

Rusakn v. RosERTSON,

2oreclosure—Accrunle—~Ingurance moneys,

1AL, that tn the alsence of an agmamoent betwoeen the parties, the roeipt of in

surAnCY Moneys by the ortees during the curreney of 1he six M mrths allow

ed for endomption, doven it nececsitate the taking of a aubseviuent aceount : that

the mnttoutes fe not i atl cases biund to apply such wonsys in reduction of

the mor(gage delit; and eoaversely, that the martgagee 4 not eatitlud, fo ail

casvs, to charge the Morigagor with the tsof thop

In moviug for a final order, in was admitted on the part of tho
plawntiff, that shio had received a sum of £300 far the loss occa-
sioned by fire to the mortgaged promises aund W. Davs, for the
defendant Robertson (the martgagor), con ended that o subsequent
account should be ordered, aud that tho £7)0 should boe dedueted
from the amount payable under the decres

Cuttanach, for the plaintiff, showed th.t tue insuranco had been
cffected by her as mortgagee, without any privity ot arrangoment
with the mortgagor; that she had not attempted to charge him
with the amount of the premiums, and that, iu fact, sho had in-
sured merely for her own protection and by way of further security.

Srragas, V. C., after consideration, sustained the motion and
held, that in tho absence of any agreement between the parties,
where & mortgageo for his own benefit and sccurity insured tho
mortgaged premises, and received the amount of the policy, that
amount should not be taken into the account and allowed to tho
mortgagor; agreeing with Whute v. Brown (2 Cush, Mass. Rep.
412). The English cases referred to were, Dobson v. Land (8
Hare 216), Ex parte Lancaster (4 Deg. & S, 524), Cottlieh v.
Cranch (4 Deg. M. & G. 440}, Lea v. Ilinton (19 Beav. 324), and
Ifenson v. Blackwell (4 Hare 434).

GENERAL CORRESPONDEN CE.

Assessments—Non Residenls—Slatule Labor— Commutation.,
To tut Epitors or tie Law JourNav,

GextrEMEN,~I would respectfully submit the following
questions for your consideration trusting that you will be kind
enough to give your opinion in the next number of the Lato
Journal.

1st. as any Non-Resident, or only such as aro admitted
under the 87th section of the Assessment Act to parform stat-
ute labor, the privilego of paying commutation statute labor
upon the aggregate valuation of his lands, (if paid before the
first ot May), under the 88th clause of the said act ?

2nd. Whether do the words *returned as such” in the 83
clause, refer to ¢ defaulter” or * non-resident.”

3rd. If all non-residonts have the privilege of paying com-
mautation statute labor upon the azgregate vuluation (if paid
before the first of May), how is the proper amount to beascer-
tained if not eutered on the roll by the Clerk against the non-
resident ; the Treasurer who is the collector of non-resident
rates, being required to furnish the owner of nun-resident Inunds
with a statement of tho amount of arrears only against each
lot, {sce 114 section.)

I remain, Gentlemen,

yours very respectfully, A,

1st. Asatpresent advised we thiok the privilege is restricted
to such non-residents as are admisted to perform statute labor
in respecs of lands owned by them.

20d. “Defaulters” in our opinion. .

3rd. The answer No. 1 renders our aunswer fo this, unne-
cessary.



