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FORECLOSURE DEGREES AND
PERB0NAL ORDER&.

Somic doubt exists ini the minds of
the profession at prosent as to the
rights of mortgagees to the double
remedy in the Court of Chancery which
the Administration of Justice Act of
1873, sec. 32, was designed to afford.j
When a decree for sale is prayed no
difficulty is felt, we believe; but when
a foreclosure is prayed, it is said the
mortgagee's rights are more restricted.

The point came up recently before Vice-
Chancellor Blake lu a case of Armour v.
Us borne. In that case the bill prayed for
a personal order for payment against the
defendant, and also a decee for foreclo-
sure. It, however, appeared by the state-
ment of counsel that the office copy of
the bill served on the defendant had been
endorsed with an endorsement, notifying
the defendant that, in default of answer
or note disputing claim, &c., a doee for
féreclosure might be drawn up; this en-
dorsement made no reference to the appli-
cation intended to be made for the per-
sonal order, so that the defendant, look-
ing at the bill, saw that a personal order
and foreclosure was asked; but looking
at a notice which the practice of the
Court did not render necessary, but which
the plaintiff served on the det'endant, ho
,peroeived that the plaintiff only demand-
ed foreclosure. The defendant allowed
the bill to go pro con. The Vice-Chan-
cellor considered that as the special
endorsement had been unnecessarily
made, it would have the effect of
misleading the defendant, and therefore
refused to, grant the plaintiff any other
relief than the simple decree for foreclo-
aure.

In a previoui; case of (Jrickmore v. Dow
the question of special endorsement did
not arise, and in that case an order for
payment was made, together with a de-
cree for foreclosure, but the decree was s0

worded that the remedy on the personal
order was to be first exhausted or aban-
doned before recourse could be had to the
foreclosure prooeedings.

In this case the Court gave the plaintiff
the remedy by action, and also a dere
for foreclosure, but at the same time virtu-
ally stayed the proceedings for foreclosure
until after the plaintiff should have pro-
ceeded, as far as ho wished, to enforce the
personal remedy on the covenant.

We are not awsre what special circum-
stances there were in this case which,
called for this mode of framing the dece,
though doubtless there were sucli. But to
prevent any misconception it would be wel
to consider the subject in the abstract.
We do not think it could have been ini-
tended by this decision to specify a formi of
decree of general application, one which
would not, as it seema to uis, give the two,
remedies in the one suit which the Admin-
istration of Justice Act intended. ,And it
may be argued in this way:-The nature
of the relief which a plaintiff is now
entitled to, caimi in a mortgage suit must
obviously be governed by the relief
which he could have got by his ac-
tion or actions at law and -suit in equity
before the Administration of Justice
Act; and no principle, we think, was
more clearly eatablished than this, viz.,
that a mortgagee at any tinie before,
and up to obtaining the final order
of foreclosure- and even after final order,
as long as he retained the mortgaged. es-
tate, was at liberty to, enforce ail the
remedies he might be entitled to at law
and in equity concurrently. The Court
of Chancery over and'over again has re-
fused to stay an action at law on the
covenant or in ejectment bécause a suit
in equity had been brought for foreclo-
iure. As early as 1780, Lord Mansfield
held that a mortgagee having a bond
securing the mortgage debt, might bring
an action on the bond and arre8t the
debtor pending a suit in equity for foreclo-
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