1857.)

The 30th and 31at clauses seem rathot inconsistent as regards
this point, unless we take “in the same manner” in the 30th
clause, to mean only as to the process of collecting, and not
the principle of imposing .he rute; and I think we nust so
interpret it to avoid the repugnancy,

And at any rate the strtute clearly says that the sum to be
levied on the proprietors is to be in proportion to the quantity
of land held by lrlem respectively, and this is departed from
in the manner of levying this rate,

It is sworn that part of this concession forms a villuge, in
which valuable houses are built on sinall lots, and the effiet
of a rato on the assessed ralue of the land, if it mciudes build-
inus, as I suppose it must, would be tv make the proprietor of
one-fourth of an acre with a hiouse on it to pay more perhaps
than the owner of 100 acres. It that would be fair, still it is
not making them contribute according tu their respective
quantities of land.

Wo see difficulties in the way of such an assessment as the
statute scems to require, but we cannat help that. N

We are of opinion that tho rule for quashing the by-law

must be made absolute, with costs.
Rule absolute.

IN RE TreRNAN AND Tite MuniciPALITY OF NEPEAN.
School trugtees—Cogs of defenrs—~Rare—Separte srhodls,
A rate may he levied to reimburse achool trustees for the costs of defendug a
growndless action brought agninst thent,
Where such charge wns incurred before the establishment of & sepamtc Roman
Catholic schouls Held, that the supporters of 1hat schivul were not exept

from the rate, (156 Q. B. R. 87.)

Fellowes, Q. C., obtained a rule on the Municipality of
Nepean to show cause why their by-law No. 74, pussed on the
23rd of October, should not be quashed.

First— Becauso the assessment, or amount directed by it to
be luvied, is not legal, not being authorsed by any statute,

Second —Because pat, viz., £45, of the amount authorised
to be levied, is for paying certain costs of defence of an action
brought by one Aun Tiernan against the trustecs of common
school section No. 13, in which the defence failed ; and it is
not shown by the by-law that the school trustees cadeavoured
to obtain the amount from Ann Tiernan.

Third—Because this £45 was not expended or to be ex-
pended for any purposc for which the schoot trustees are autho-
rised by law io levy money, but was levied in order to pay
costs for which the “trustees were liable to the atturney they
employed.

Fourth—Because it is not shown that the by-law was passed
with the assent of a majonity of the frecholders or housebolders
in the school section as required by law.

Fifth—Because it is not shown that the by-law was passed
at the request of the trustees under that part of the 13 and 14
Vic., cap. 48, which enables them to levy an additional rate
10 pay teacher’s salary, and other expenses of the common
schools, &c.

Sixth—Because the by-law authorizes £75, which includes
the above £45, to be levied on the subscribers to or members
of the Roman Catholic separate school established in section
13, which is contrary to law, and especially to the statute 18
Vie., cap. 131, sec. 12,

Ann Tiernan, in 1854, brought an action in this court against
the school trustees of this section, to recover from them an
anea.hr of wages which she claimed to be due 1o her asa school
teacher.

At the trial, she obtained a verdict, notwithstanding the
defence pleaded, that by the statute 13 & 14 Vic., cap. 48, and
16 Vic., cap. 185, sec, 15, there could be no action sustained
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in a court of law upon auch a claun, the party being confined
to the remedy given by those nets.

The verdict was moved awainst as being contrary to law,
and a new trial was granted withoat costs, 1a Michaolmas
Term, 1856.()

No attempt was made by Ann Tiernan to proeced further in
the action, as it was clear she could not recover; and tho
defendanty, the school trustees, beinye satisficd that they would
not be able to obtain any costs from her, thonght it uscless to
to increase themn by foreing the ease again to teial,

They applied in a formal manner under their corporate seal
to the municipality of Nepean, to levy a mate in order to reim-
burse them in their custs, and on that application this by-faw
was passed.

Richards showed cause.  Nanfon supported the rule.

Ronmixsoy, C.J.—The questions are, first, whether the amount
of these costs could legally be levied under the school acts;
secondlyy whether the by-law could legally direct the money
10 be levied on all the ratepayers.

The Roman Catholics had a soparate school established
there in Auvgust, 1855, and they claim to be in consequenco
exempt under the statute from contributing to any rate of this
kind for general school purposes.

The Municipality, on the other hand, considered that as the
action was boought in 1854, an! was pendiug in 1855, when
the Roman Catholics obtained theic separate school, it was
their duty to make this a charge upon them as well as other
ratepayers.

Upon the first point, whether the costs of the trustees in
defending themsolves against the action of Ann Tiernan could

roperly be reimbursed by a rate Jevied for that purpose,
Ytnink it could, for that it comes fiaitly under the terms
¢ expenses of the school” and ¢ for common school purposes,*
used in the school act 13 & 14 Vic., cap. 48. Law expenses,
however unavoidably incurred by the trustees in execution of
their trust, do not seem to be specially provided for in any of
the acts; but considering the burdensome duties thrown upon
the trustees, and the importance of their being faithfolly dis-
charged, it can never have been intended by the ‘legislature
to leave them to bear out of their own means the charge of
defending themselves against actions brought against them
without good ground, for any alleged cause of action connected
with their conduct in their office.

They are not by law liable to any action by a teacher- for
his wages, for the act of parliament protects them, but ail they
could do was to set up that protection when the action was
improperly brought, and they did so and with success. The
cost they were put to, it seems to me, may reasonably be
classed as an expense attending that part of the common
school system with which they were charged, as much asifa
groundless action were brought against them upon some con-
tract of theirs for building or repairing a school-house, which
they had faithfully observed. As to the trustees being leit
to obtain payment of their costs from the party who had sued
them, we must presume, till the contrary is shown, that the
trustecs have done nothing wrong in that respect. It is sworn
that Ann Tiernan is not in circumstances to pay, and at any
rate, we could not hold that they were under any legal neces-
sity to wait upon their chance of obtaining the costs from her.

Then the remaining objection is as to the rate being general,
that is, upon all the ratcpayers, without mving to the Roman
Catholic inhabitants who support a separate school, the benefit
of ihe exemption which the statute 18 Vic., capr 131, sec. 12,
secures to them.

We think that exemption does not extend to rates necessary
to be levied for mecting charges incurred before the separate
school was established.

(1) Tiernan v, School Trustees of Nepean, 14 U. C. R. 15,



