
Fehruary, 1864.1 LAW JOURNAL. [Vol. X.-43

referred ta the master ta bc tixed ae betircen attorney or soticitor
an,! client, and us on a taxation botivten sid attorney and his
clients tha said coînpany. The 3aid attorneys' îunondod bis thon
produced ta bu thoeo roerred ia lieu af thone foriuerly giyan.

li Rut
Vaînkoug'unet obtained a rulo ni3i in Trinity Terni ast ta set

asido su mucb of an order mode by Richards, C. J , dated 26tlî
lilay, 1868, as direated that the said John A. Macdonald should
refend ta Daniel Springer. bis attorney or agent, wi)at sliouid
appear an the taxation af the said Mlacdanald's bil! of costa te
]lave been over-pa-d, and so mooh ai said order as directed tue
master ta pay the colits at tae aaAd tefovonce, and ta certiiy ist
upoi said refèretica shouid bo found duo ta or front aither party
in respect of the bill% se refervoti, and the coss of such refèence
should be paid nccording ta the eveat of suclu taxation, and ta
rescind go tnuoh of te ma8tulr' ailocatur under the reierence as
certifies the cast ai suoh reforance Ilthat tliere is dlue front tîto
said Nlacdonnld ta tha said Springer the sunt oi £13 6s , or so
snuch thereof as tua court secs fit, an the grond that the taxat ion
biog anc i)nder thc third parties clauses oi tha Attorneys' Att,
ch. 85. ai Cansol. Stats. ai U. C., the judge lîad sic power ta arder
tie said attorney ta rofer, thora bcbng no prio.ty bctwe humn auid
thec sait! Sprîuger, saîd Springer beinig -t.rci3' ýtitled In tax the
saiti bis, andi being left ta lis remedy bgainst tho nlartgagees for
nnything ovorpaid, andi iisû on the ground that the baid attorney
is flot fiable ta Springer for costs ai 3alid roicrenco under te said
act; tliore, boxng no privity botwecn Ilium.

Thbe ordor af Richards, C. J.. malcing the roicrence, is dated
20t, May, 1803, andi is ta the affect tijat lue orde-ed tiiot the bill
ai casts in the causes andi mattors delivered hy tha Iýaid the Ilon-
acrable Jolin A. Macdonald ta Daniel Springcr ho raierreti ta tl.e
masser ta hoe taledi, and that tae saiti Mncdonaîd shauld give credit
for ail sumis oi money by hlm iccved froin or on accounit ai tic
said Spritîger ; and lit furttîor ordotrod Macdionaldi ta refunti ta
Springcr, bis attorney' or agent, whatI if an>', might appoar onsuch
taxation ta thnve been o'eerpaiti, anti ho furthor ordereti thct master
ta tax tue cnsta of the refèence andi certif>' irat, upon sucb reicr-
once, shiah bo founti ùuo ta or irant cither party in respect of sîîch
bill andi demanti, and tLe costs af such roierence ta ho paîi accord-
ing ta the avent oi such taxation pursuant ta the statute.

W. U1. Burns andi Robe. .4. Harrion shoivet cauae.
RicirtAitis, C. J -In this case and on a simîlar motion matie

lIn Re G!ass and t flan. John A. Maucdonald, ire shaîl ho obligea
ta discharga the ruIe, inismuch as the mnaterials an wviicit the
jutiges' ordera movei against ivere abtaînod, are nat hefare us.
The arder iii tlis case iras madie hefèra tha end ai Easter Terni,
anîd iras nlot suoveti againct until the sîxth day oi Triaity Terni.
1 do net fin,! any docideti cases that the motion is ton lgate; yet the
general mule is, tlat a motion ta re8cinti a judge's artier must ba
matie iithin a reasonabie tinte, attd certainly beore the end ai
tua neit terniafstar tha artier is matie. Thaugt flot tiecidîng
ngainst the motion an that giani, 1 ara by na neaus certnin the
application is flot ton late, andi merely Mnltion the niatter tiat
it may not ho understaod that ira dacida the application ta bo la
linme.

On the main question, haivever, ire have no rloubt that an attor-
ne>' may hcoarderoti ta returii innys 'wiih ha lias retainati
beyand the atnount of bis bill as taxeti ta the persan at ishasa
instance lthe taxation bas takon place under the atatute, thaugit
sucli persan bo a third part>' whli is liable ta pa>' and bas paiti
the bill ta the attorney or plincipal pitty eutitied timoroto.

In Rie Baker, 8 L. T. itep , N. S. 666, is an express authorit>'
tliftt ire lte statu oi fats is,%iLcb that ns beteen the mortgagea
nnd lus solicitor, the bill tliaugh paiti May ho taxeti, the ecuss
beyond the ainnuut taxeti May>' hoarderet te ba re-paiti ta the
niortgagar hy the solicitor irhen the application ta tax bas heurn
Made b>' hlm. But where ta mattgagca las paiti bis salicitor
undter sucit circurnstanices as iroulti proclutie bita froui haveing the
buill taxeti, then whlatever amaunt the martgagee bas recciveti
heonti the t3xilhie *,uni, there the ordor mal go ta direct tae
wiortgagee to refunti if Lie 18 heoaro the court. The fncts h-orme
the j'idge in Citambers-na do-abt wiaiiinedi fuliy the ortior ta psy
over b>' the attorney' iba noir seeles ta sot tiiota asitie.

It is probable~ the parties lîr.ing hetarql aur vierr of th3 3tatuto
ivili have obtained the object of the motion$.

Rute dlischargcd in bath cases wilh coste.
1ler cîîr.-Rules discharged.

SXITU V. RBLIN ET A.

One of seoe defendntA Nqeud with asunmooq lntrneit an attorney t" dmtend
lhi ,.uit, wio ,.utuw n ap;Karaulo'. t'ut no, notice, lx takien of it by tbo. pbdotiYr'
attorno.y. Wuauo the attornuy de'ending for the other dtufdSflts baa eutur.d
and ItI,.d an xppearames and pad fur &IL

Thé dnfiid.nts'attornupy bavlngascertelnt4) tlio errer notilleS thopltntilrisattor-
ney tha,. he t,3 a defentre, but took ur m..aures to stet asidu bis p)rorteeditige.

Upo,, motion to net lde th. vrdict,
Iloili that th.' doientant haning n.gl.eted to "et ade the procesdinzg. 1tnowlng

Ib.m plaintitr wxg g'lng on, and bis afta,"itui flot showiog substanial met,,tý ef
,Iefenoe, a nos trial %VAS rsiusod. [T'. T., Z7 Vie.]

This was an action on a pramiqsary note made hy D. 1tiblin,
endorsed by D>. Itabtin and J. t,aiambelniin, for $887 25, dLe an
the 8th of Novembor, 1862, nt tae Blank af Upper Canada. -
Kingston. The writ 1V58 sued out on the 12th af November. 1862,
and ail te deoiendants; wore servcd before the 2ist of the saine
tnonth Thoat in dite time appenrance iras entered for ail the de-
fendanits by Peter O'ltcily, one, &c., oi Ningstoit; upon irlian
ail the subRcquent papers irere served, and wha appeared for
Clinmberlain irithout lus iiutbarity and ploaded that hae liadt na
notice of the nan.-paymnent of the note.

The defcadant Chamberlain, an tie Ist of Novemnber, retained
Mr. Wilkinson ta appear and dofend for ii, and on the 26th, ha
caused an appearance ta bc entered for him, in the office of the
Croira at Cornwvall, frein whicb the trrit had issued

The plaintiff's attorney took no notice of tijo appearance for
the defendant Chamberlain, which MIr. Wilkinson 1usd ontered,
but proceeded, and in the end af December sorved notice of trial
an O'Reiliy for ail the defendants for ta assizea at Toronto, for
the Stli of Jarîuary iast.

On the 31 st ai December it came ta the knawledgeo.Ir.NVilkinson,
by information irein O'Reilly, that ha, O'Reilly, Lad through mis-
taka eîîtered an appearance for Chamberlain, and that notice ai
triai bad been sorvod on him ; and ha thon ivrate ta MNessers.
MaIcdonAid & NIcLelian. plntiff's attorneys, telling thorai the nis-
talta of O'Reilly, and that hae had appenred for Chamberlain in duo
course; that Chnberlain bad a g3od defencc, thlit if they persis-
ted in going ta trial irithout giting Ihlm an apportunity of dei'.'nd-
ing', lie *shauid bc obliged ta maya ta set oside any verdict they
mnight obtain. Ifo rurtlier statcd that ha siuouid insist upan beiug
piaccd in a position ta plead and prepare for trial, as lie hnd sey-
eral iritnesses to establish his defonco. That ho hoard notbing
furthor. until, in MNarch, the defondant toid hlm there iras an
excution againet lis gonds and chattels on a judgment in this
naine. Tue defendlant Chamberlain in bis affidavit staied that
hie hac! retained 'Mr. Wilkinson, flot O' !e«Iily; that he Lad heard
natlung ai the matter front the tima of his rotainîng bis attorney
tilt about tae 10th af Mla-ch, when the oeteutian issued was thon
in the sheriff's bands. That luis defenca iras, that hoe nover had
rocoivedl any notice of tho non.payniont oi the note.

Mr. Jones, a clark oi Mr. Wilkinson, stated in luis affidatvit
theit Chamberlain residos in North Frcdcrickshurgh, ahout tlîroe
miles narth af Napanee. ivhich is bis post.office. That Freder-
icksburgh post-office is in the township of South Frederickshurgh,
about twcnty miles frota Napaneo.

For the piarliff -Whitman R. Smith, lu bis affidavit, stated
that ha iras prescrit irbon Chamberlain endorsed tho note That
Chuamberlain at the timo told hlm that lio iived in Fredericitsborgli,
and tiiat iras his address. Vhnt attacbed tu his affidavit i8 a truc
copy ai the pratest, which shows that the notice oi dishotiour and
pratest iras siddressad, IlJohn Chamberlain, Frederick3burgh.'

On this shoaring. a mile iras granted fast ternia calling tipon tha
plitntiff ta show cause why the procaediags from the service of the
writ as anainst this defendant should nat ho set aside wiuh casts,
or set asideoan paytnent oi conts hy Chamberiin, or why a noir
triai shauld not ho granted 'ilihont conts or op payaient ai coets.
on the grounds abaovt appeating, and ti)at Chamberlain lias a gond
defenco ta te actioni.
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