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dhrough au exceptional or accidental cause were at defendant 's
riftk.

Per RUSSELL., J., dissenting, that the burden wftB upon plain-
tiff of shewing that the deterioration waa due to an occidental
or exceptional cause and that in the absence of aueki evidence.

theCout mst eoclue tat-hego)ode- weret net in-Suchcondi-
tion when shipped as te be mrehantable for a reasonable time
after their arrivai at the place to Nyhich they were shipped.

P. H. Bell, for appeal. L Mellish, K.C., contra.

Pull Court.] [Dec. 22. 1906.
CGZI . PURCELL.

Coutract for saleo f b s-Mepsutio&as to profits-
Resitul'in-Cu neraun.-. udnet ot a.ppealed front.

In an action claîîning a balance as due on a contract for the
sale of a iiuilkc route, etc., defendant relied on initrepresentatiOn
as to the profis derivçd froni the business and couniterelaimed
damnages for such misrepresentation, Trhe cotunterplaim was dis-
missed anid there was no appeal.

Hlehi, 1. Aq defendant lîad reeeived the pruperty and had
deilt with it in suth a way that he could net inake restitution he
could not reply upon the al]eged iierepresentation as ground for

'~Scission.
2. l'ho counterclaijn having been disxnissod arid ne appeal

taken that the Court w'as flot in a position under the order cor-
responding te, O.. 58, r. 4 of the English r.sto make the order
that the judge below should have made; that the counterclaiîn
heing a independent action if defendant was dissatLqfied wîth the
judginent dismissing it he should have'appealed.

J. C. O'Mulli??, for appellant. J. J. Poiv'r and M1. M. Rey-
* nolds, for- respondent.

1%ll Couirtj [Dec. 22, 1906.
SITPP ëV. MORRI.

Appeal-Coitnty, Colert judqe--jl&risdiction to dismiss action n
appeai fron Justices' Court-Certiorati.

In an action te recover a sinall sum in the Magistrates' Court
the defendant appeared and centended that the justice had no


