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As thia indulgence was granted to the plaintiff, the defen-

is shouil have leave to amend their statement of defence by

Mgiiig that their dlam and works were constructed under the

thority o! the Dominion and Provincial statutes and under

Sagreement with the Crown, and pleading them as a defence

thé. actioni, and we deal with the appeal upon the assumaption
kt sueh amendmnent lias been miade.
The. Rainy river ils a navigable streani, and the boundary

Iween Canada and the United States of America ils the middle

is o! the river.
By the British North .Ameriea Act, sec. 91, navigation is one

the subjects the autthority to inake laws as to whieh is assigned
riuuively to the 1arliament, of Canada.
The Navigable Waters Protection Act, R.S.C. 1906 eh. 115,

a grneral law paswsed under the authority of sec. 91, and one of

1 purpo*es is to confer upon the Governor in council juris-

rtioni and auithority to authorise the construction ini navigable

tters o! works whieh otherwise would constitute unlawful

idruelions to the navigation of sucli waters.

A-4 the construction, operation, and maintenance of the

fendants' daanti d works would ijîterfere with the naviga-

>n of the river, it was necessary that they should obtain the

ithority of the Parliament of Canada under the general Act

wbleb 1 have referred, or under a special Act, to construet,

mentg, alld niaintalin themn; and they chose the latter mode of

athorimsatioDl.
It ix plain, wve think, that the operation and effeet of the

4otial Ast ids be vonifinied to making what otherwise would

ive been on unlawfuil obstruction to navigation flot unlawful,

Ild tt, conferring uipon the defendants the right to interfere

itJi tht navigation of the river, so far as the works with which

e apec-ial Act dleals wou.ld interfere with it.

Tiie ownership) of the bed of the Raîny river, as well as o!

le land Iying alon1g the streamn on the Canadian aide, being

%t.d rither ini the P>rovince or in its grantees, the special Aet

- ot asumye to conifer, as indeed it eould not, any authority

j8,ttrfere with thieir prflperty rights.
U1ad it been internded that the special Act should have that

ider effeet, it wotild have been competent for the Parliament

r Canada, uinder the authority o! sec. 92, par. 10 (c), of the

$its North Ameriea Act, to have declared the dam and

ori to b.- for the generâl advantage of Canada; but the special

,et cotisl no such deelaration, and the absence o! it, as well

s of any provisions for inaking compensation to the owners

f land injuriously affected by the ereetion, operat ion, or main-


