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That appears to be a sufficient defence, for substantialfy
what was determined by the Divisional Court is that.the
plaintiffs have forfeited their contract by non-compliance
with its con~ditions, and -the' former decision did 4ot simply
dlecide that the action could inot be maintained on account of
Élie absence of parties. Non -joinder was pleaded iii the
former action, but the' three Judges hePld uponi the merits
that the company had lost its right to claim, a lease froin the
defendant Shurr of the oil well on bis premises. Apart from
a lease or the right to a lease thc company bas no riglit to or
ownership over the welI sunk on Shurr's land, thougli the
coinpany xnay have been at several thousand'dollars expense

Whule the forfeiture declaïed. by the Court continutes it is
tiot comipetent for the colnpainy now to litigate as if it was the
aggrieved party. They inust by somie means if possible get
rid of this disability before they eau bc riglitly in Court as to
Élie ga.s well. Tt may bc that a proper application te the
Court of Appeal weuld resuit in opening up the controversy
by adding the e-contractor, Augustine, on that record and by

obanngrle fromn the ferfeiture upon proper terms. But
this is, of course, merlyoa suggestion; for if Éba.t former judg-
ment stands itai a complete bar te the relief now sought by
the filaintil! compauy, and if it is reversed the compauy will
obtain aI1 that is sought permanently which they had only
temporarily under the judgmient of IMr. Justice Sutherland.
In either view the prescrit action seems to be niot welf-advised,
and I see no0 other course but te dismiss it with costs.


