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beingy donc by defendants in the raising of the tug, any work
or business being carried 011, or any road or way deûued by
bushes or marks or by travel on the ice, that would giva
notice to defendants that any one would be likely to drive
or ride or walk near to where the hole was, and the îce wa-s
not in condition to be skated upon.

Assuining that the hole through the ice was made by
defendants, it was of sufficient size or area to endanger
huinan life, and so was within the letter of sec. 255 of the
Criminal Code, but Tonipkins v. Brockville Rink Co., 31
0. R. 124, is authority for the conclusion that, even if defend-
ants are guilty of an offence within the meaning of that
section, that of itself does not give plaintiff a riglit of avtiou.
The action is founded upon negligenoe, and, upon ail the
facts and circtunstances whic~h are beyond dispute, 1 amn of
opinion that there was not evidence of negligeuce that shoula
have been subrnitted to the jury.

Then as to the cause of death, it is qu.ite as reasonable
te concludle froma the evidence that the decea"ed Voluntarily
sat down or feil upon the ice, close to the edge, and perishied
froni cold, as that lie accidentally walked înto the hole,
TJpon the evidence, the way in which ['loufeé met his death
is as consistent with the theory that he did not fali into the
water as that he did, and, that heing so, the case should
not go to the jury: sec Armstrong v. Canada Atlanîtic R. W.
Co., 4 O. L. R1. 560,, 1 .0. W. R. 612.

I11I amn wrong ini my present opinion, plaintiff is entitle2d
te recover, unlessa the Court considers that the answer te the
ôth question is a finding in favour of defendants on the point
of eontrib-atory negligence. Defendants contond that if is
îuch a findîng. It xnay have been se intended by the jur.y.
Their answer to the first part of the question is simply «yýes./
Then they add that deceased might have taken another road.
That amounits te nothing. But they further add, <' if
sober on a briglit night lie inight have avoidedl the hole.»
lJpon the undisputed evidence the deceased 'was net sober
(,n the evening of the 6th, but this answer is not, in niy
opinion, an expre-ss finding that deeSued was intoxicated.
lJpon the evidence the niglit was a briglit one, but the fid

ixxg as te that is flot direct. :Even if it amounits te ai,
argwnentative finding, 1 amn of opinion that, although the
amser is in tw"o distinct sentences, it mnust be considered


