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absurd to discharge tlits order, merely to suh- about tetting aside thse tarit: the proper course ù
stitute another of the present date," and in ta order the disclsarge of the party out of custody.
giving judgment the court say, IlWe bave cars- The order of the learned Judge cannot be re-
faiiy perused ail the affidavits, and think tli&t roked. C'aa the defendant show any instance of
if it *sere flot for the matter dtiscdosed on the sncb un order being revoked V" The ieatrned
affidavits used on shewing cause, the defendant Baron here piainly refers to the first order as
wouid ho entitled ta have the ds'pobit returned, the one wbich aras revoked, but arhicli lie con-
but thse affidavits raise a question on which sidered could not bie. Counsel repiied that
the dMo'ndant lias uot liad any apportuflity of Ilwlisre an order lias been obtained by fraud,
being heard, viz., ashether ho bas flot since the the learned Judge may revoke it by reason of
arrest, broken up tais establishiment and gone te bis geucral jurisdiction quia iosprovide ernariovit,"
reside abroad, aud wliether this bie the fact the ta whicb. Aldersant, B., auswers. Il As long as
court wish ta ascertain, before they decide on theo order exists, the person who ûbtasued it îs
the question, whstber the deposit auglit tae bc ot a trespasscr. If the party ha3 obtained thse
rettirnsd," and that question was therefore re- order by j'rand, the other party lias a remedy
ferred to the Master. against him by aut action upon the case," andi

In Pegler v. IlisQo, 1 Ex. 437, A. D. 1847, the jndgmcnt or' the court is gfi ve n l these
the fom of the rnie was ta show cause why an words, Iltte prcper course wcs Io ùp2iy1 to dis-
order of Williams, J., for the arrest of the de. chargie thse defeudant out of csicodp. The raie
fendant, ansd urider whidb lie had lissa arrested, must ho mnade absolate ta oct acide tire order aof
and lied given bail ta the sheriff, should not li the 15Sth ISeptember sofar a& it reiates ta rcind-
resainica, and whly the bail bond sliould not lieo ioy thse arder cf thse Ise cf Sepoember.
given op ta lie cauicelled. The affiavits in sup- la5 Cun/Jie v. iVl/acs, 7 C. B. 695, A.D. 1849,
port cf the mile denied the existence of tlha, debt, an order ta liold the deteudant te bail in the
and aise that the defondant was about ta quit sanm of £1.050 bcd heeni made by Pattesan, J.
Eiiglasd for a period of twa montlis. It being Upoii the defendat bcbng arrcsted, ho applied
olijeca'd hat tihe question of the existence of tho ta the sanie Judge uncler the 6th section of' the
delit could not lie gous inta, and that thé only Act, ard ohttaIn'dc a sumns calling upani thie
point )pcn was3 as ta the intention of the deien- plaintitf ta sltetu cause misy ise ssou!d ot be dis-
dtant ta quit England, Parka, B., saya :-"1 I arged out of et, tcdy, upon tIse groand that
thiak tho words o? the statute ]cave tire whale theaffidait ta hll ta baii, whil statod several
mattes rit large, and the defendant is flot pro- causes of ctionaa defective as sa the statement
cluded tram disputing, at tbis stag-e af the pro- aof ane for £500, which, hoV. ver constitnted
ceedisgs, eitlier tlie canse ai action or othor part of the £1,050. Thse Iccmocd Judge bcbng aof
matteis whiab the plaintiffs ifdcavitm cantain. opinion tha't tîsîs cae of ac'ntion for £500
It tautt. hoavever, lie a very clear case tisaS tba as defctively stated, declined ta disaliarge
plaintiff lad no cause aof action, or veshcould the defendant, but macle an arier rcdnaing
not iirère?'~ The decibso in the case was, the unsaunt for whicb tise 1 ýfe-da,,t sould
that îs the court vas af opinion that tho inten- bis held ta bail ta £550. The defendaut atter-
ion ai the def-,ndant ta go abrocd was not maie wards perfectecI special bail for tire lesser
out, tde bail tond choulI be causelled, but tIse amaunit, sicely. $550, au ic nipbied ta tho full
judp',e't ordes- and thse copias tcere undistrbest. court for, aad esltsincdl a rti calling upan thie
That vas a dcsion aof th'- foui court, consist- pdiiasif ta show couse svby the two orders ai'
iug of Pollock, C. B., and Pas-ke, Alderson and Patteson J., soaisi! flt bce rescinded, why the
Roife, R B. vrit aof cpias issn-d iu purseanceofai the first

Ia îurnec v. Gniranovich, 4 Ex. 520, A. b.ý order sbonld flot ha se n ode, ani why the re-
1819, raush obtained a rate ii fuil cour-t, Caliing ;oguizauco of the dlefenant's specissi bil put in
Upon tic defêndut ta seea cause ashy seo mach and parfecto i. should nat liu vacated, or why an
of an o,.der of Talfourd, J., of the 15,h Septein- e.roneretur slonld flot lic entered oui the bail
ber, as set slde a former order roade liy tira pisse an the dcfendat'- a 5terifg a conman
saine erued Judge an the Iat af Septesubor, i spparance. WildOý, C. J., in gsinîg judgment
shoulc iai ie rescinde 1 On tisalst Sepisushor, Iin that case, aiter stating the tacts_, inaluding
an ordoer bcd lisen nmade for tihe arrest of the tshe application ad nsO y deSsalant for liuS dis-
defeudant. Aftcr the arreet a furtlisr applita- charge after artest, sîys :-, 1 1 ppmshend tbat
tion vas mcde ta the saies Judçge open additional the de;ecndant 10 net nOvw in a situation ta make
facts, and lie made tisa arder ai tbe iStis Sep- un applicauion different trai that which hos made
tomber, as follows :-III order tliat my arder ta hefora thes Ju>lgo at Chsambers. Thea motion bs
halO thre Mofndant ta bail, dated thie lst day oi' foundeld an tii" 6tb section of the statuts, ashioh,
Septsmhsr instant, and al subsequent pmocccd- enacts tiai ' it shll lic lawfni for any persan
iugs,hc set asids arlîl ca'st ta bie taxed, and that arrested upan any suais asit aof copias ta apply ai
thes defondant bia discharged out aof the cusiody aay tins after suai arresi ta a. judge af one of'
of the sherlif aof tise city ad cautsy ai' Bristol.", the sirperiar courts at Westminstier, or ta tbe court
On the argument it vas coaed tint tie in ashicli the action shait have commcnacd, for
judge, upon the occasion af tie second order, an arder or rnie on the plaintiff in suai action
had exemcised bis discretion in a matter vliicis ta show cause avly thie persous arrested should
was propos- for bisdiscroîlan, and that tise court nat lie dîscliarged aut of custody; and it shalh
onght nat, tlierefore, ta interfere liy ssiuing the lie lawfui for suait judge or court te a ke
second order aside. To tbis, Parke, B. says r- alisalute or disciarge sncb ordsr or mule, and to
IlTie etefendant stili may bave bis remedy by direct tie casis of ths application ta lie pcsd liy
an action ou thie case," caud Aiderson, B. says r- eitlier party, or ta make sncb order tlierein as te
"1The 8tatut e t11 & 2 Vie. ceh. 110) caye nothing suai judge or court sbali soeur lit, provided that


