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TiuE Quaast v. PATTME

Sri' fa. ta rercot a ratcat Fiat Of iAttaraegGara f
ta graîit.

A o iý ,fi. te set asid" a patent iras issund at the nietae
o' a private relter e ittcot tbe fiat et Litiier the Ator-
ney tieucral et t'le Dominion or et Ontarie taving bn
fi rat obtaiccd.

frld, 1. 'rîas a fia't o Oc nencsa. ay.
i. ta the Attoraîcy tOccnat of Ontario waa tlie proper
authoiity ta trant tho fiat je such a caae.

ýChaicbrs, Jariuary 5, 1871. Mn. Dalon,].

A arvrit of sci. fa aras issued at the instance of
Jobhn Lougli, te sot aside a patent, granted (iu
the l2tlî August, 1870, te Gordon Bunîcigli
Pattce ;, on the ground that the patent aras con-
trary te hair. li that 'aeo aras net the first and
tris inventer of the invention, for resns which
it is iinnocesaary te state at lengtb.

Certain preccee linge were takien on thais areit,
tbe regularity cf arhicb aras questioned ; sud
finally ahe defoendatît obtalned a isunmeons cahling
on Jeohn Lough, the relator in tibis case, and the
Attterney Geneial for Canada, te showa cause wlîy
the arrit of ,ci. fa. in this couse, and the service
thereof, sud declaration, and ris te plead, should
nlot bis net oside ou thie greund, aniengst others,
that ne fiat of the Attorrnoy-General for Canada,
or of the Attorney-Gencral for Octario, aas filed
before the isque cf said arrit, or at any lime since,
and thiat siid arrit issued arithout authority, and
that ali subsequent preceedings lu thîs cause
have been lîsd aritheut proper autbority therefor;
or why ail further prceerdinga lu this Cause
sheuld neot ho stayed until a fiat or warrant of
the Atterney-Geuerai shah have been biled &Utho-
rizing the proceediaga ini this cause.

R. -A. Ilarrison, Q. C., for the relater, John
Laugh, shoaod. cause.

8 Richards, Q. C., for the defendant, support-
ed the summeus.

C. R 'ohiuson, Q C., appeared for the Attoreruy-
General of the Dominion.

Mr. DALTON -In the opinion which 1 have
cenie te, it is net nocessaîy te detail mioutely
the proceedings. I arili assnume thiat there bas
,been an appearance lu thie suit, or arbat justified
the plainitiff in supposing thet Cliere aras 1in
appearance. As soon as conivoîiiennly conldI bo,
after discovoriîîg that ne iat of the Attorney-
Gonersi bad been ohtained, and arithont auy
fnrther stop lu the defence, the defeudant ba
1neved te set aside tho acrefanias. 1l think that,
fer .'aich a cause, whicb goes te the authority for
the wbole proceeding, lie bas a right te move,
at almeet any stage, upon first discovering the
defeot of autherity ; and I do net imagi .0 that
.anything wouid take away that right btîntihe
asequiescance of the dofendant hinisoîf, either
expresis or iniplied, arhich must of course bo after
Le baUi becanme l1ware aof the waut of authority.

There are twe important questionis:-first, is a
fiat necessary ? and, secondly, if so, by what
authority sheuld it be granted ?

Before the stattute of Canada, 1869, cap. 11,
the books and the actual practice shew that a
flot was necessary. By the Consolida ted Act of
Canada, cap. 34, the proceedings te be had upon
the writ of scire faciea were directed to be
according to the law and practice of the Court
of Queen's Bench in Englaud ; and Con. Stat. U.
C. cap. 21, sec. 14, aise niakes the fiat necessary.
13y the English practice, net only is it necoasary
te the institution of proceediags, but the Attor-
ney-General bas the control of the case through-
ont, auid Mnay at any tume enter a nolle prosequi:
llindmarch, 396.

But Mr. Harrison coutends tbat section 29 of
the Act of 1869 supersedes the former 8tatutes
aud practice, and is now in itself the complete
enactiacut 'we mnust look te, as te this remedy by
sez .re foca; and it aras with this belief that ho
isseod the present arrit arithout a fiat. That
section enacts that any person desiring te im-
peacb a patent xaay obtain a sealed and certified
copy of the patent, sud of the petition, &c., and
easy have the saine filed in the particular court
according te bis domicile, which court 8hall adju-
dlieate on the niatter, and decide as te costs;
thaft the patent, &c., shall thcn hoe held as cf
record in such court, se that a -writ cf scire.fanias
under the seal cf the court, grounded upon such
record, may issue for the repeal of the patent for
legal cause, if upon proceodinga had upon the
writ the patent shahl be adjndged void.

Now M Harrison contonda that this clause
supersedes the old Iaw, and gives the absolute
right te any person desiring te impeacli a patent
te issue and proceed upon a snire facias witheut
the leave cf any one , and lie intsances several
kucaru proceedingswarbre the nane of fhe Qoses
is nsed by a private prosecutor as of course.

Mr. Richards, on the other baud, contends
that the short ternis in arhich the scitn faciao is
nientioned, are used arith reference te the known
practice as te sncb a arrit, existing at the time
arben the Act aras passed, and that the proces
is therefore subject te ail tbe old established
conditions.

By the use of tbe name of the Queen, tbe pro-
secutor la placed lu tiais position of advantage :
lie cannot ho subjented te a sien pros. ; ho canne-
be non-suitcd ; the defendant cannot demur te
evîdence ; it is doubtfnl arhether a bill ot except
tiens ai lie te the charge of the judge ; if the
defendant obtatins judgmnict, lie is net entitled
te costs ; and-arhat strikes nie as more impor-
tant stili-the prosecutor eau go inte the box
and establish hie own case as a aritness, but
the defendant in a Croaru case cannot ho ex-
aniined. in bis oarn bohaîf. Wbcn it je cen-
sidered that this proceoding is very often taken
by a person arbo hiniself dlaims the right te
the invention in the patent bcie l attackiîîg, it
certainly seenis a peculiar state of things tbat
oe of the rival claimants cau be a aritness aud
the othior cannet.

The fiat is net a mers forni, thon, bot a motter
of substance ; and it la very necessary that eonis
authîority should exist te contrel the exorcise of
the powrer which it coufèe, and to gevard agaievat
its abuse.

r1lay, 1871.
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