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The party who begins, where there is evidence called for
the defence, has the right to reply on the whole ease. This
is the general reply. It is for this that counsel so often
contend and to this that success is so often attributed. Of
Course much depends upon the counsel who has this advan-
tage, whether or not he make a good use of it. It is for
him to use and not to abuse his privilege. Where counsel
in a general teply abuses his privilege, he is certuin to be
followed by remarks from the presiding judge of n counter-
acting téndency. It is much wiser for counsel having the
general reply to keep within the bounds of discretion. An
opposite course is worse than no reply at all. 1t renders
it necessary for the presiding judge to arguc against him
and appear to assume the functions of an advocate rather
than those of a judge. The influence of the judge, whose
position makes him impartial, is in such a case all pewerful.

So much for the right to begin and right to reply. Now
for the intermediate speeches. Xach party has under cer-
tain circumstances a right to sum up ovidence. Counsel
for the party who begins bas that right in the eent of his
opponeunt not announcing his intentlon to adduce evidence.
Where counsel did not announce his intention to adduce
evidence, in consequence of which the couns.l who began
summed up his cvideuce, the court refused to allow his
opponent to change his mind and adduce evidence. (Darby
v. DJuseley, 2 Jur. N. 8. 497.) Where plaintiff’s counsel
opened the case and called his witnesses, and then, without
requiring defendant’s counsel to announce whether he in-
tended or not to ca' witnesses, allowed him to address the
jury, and at the conclusion of his speech announced
that he did not intend to call wiinesses, plaintifi’s counsel
was held to be too late to claim the reply. (Gidson v. The
Toronto Rouds Company, 83U.C. L J. 11.)

The intermediate speech or either side is only allowed
for the purpose of stmming up evidence, that is, evidence
proper for the jury. It is for the presiding judge to deter-
mine whether or not there is evidence to go to the jury.
If he rule that there is no such evidence, there is no right
to sum up that which dees not esist.  An address to the
jury in a case where there is no evidence could only have
the effect of inciting the jury to take the matter into their
own hands and to decide in opposition to the ruling of the
judge. It would be in fact allowing an appeal from the
judge to the jury in a matter which is within the jurisdic-
tion of the judge zlone. No doubt therc may be a discus-
sion a5 to whether or not there is evidence to go to the
jury. That discussion takes place ic the presence of the
jury s it does in the presence of any others at the time in
court. The court is open to all; but the decision of this
question, whether there is evidence or not, rests with the
Judge and none other. Where the judge is of opinion that

there is no evideunce, it is not the course for him to read
his notes to the jury, telling them that ho thinks there is
no evidence and hoping that they concur with him, but he
tells them that thero is no evidence, and, unless plaintiif
accepts a neosuit, tells them in law to find a verdict for
defendant. If the judge be wrong in such direction, the
constitutional mode of corrccting the error is either to tender
a bill of exceptions, or more commouly to move the court
in banc. and not to argue at the judge through the jury or
at the jury through the judge (per Pollock, C. B., in
Ilodges . Ancrum, 11 Ex. 214).

If counsel dispute as to the right to begin to sum up
evidence or reply, it is for the presiding judge to determine
the dispute. The parties for the time at all events are
bound by his decision. If it beafterwards clearly made to
appear that the judge was wrong in his ruling, and that
gubstantial injustice has resulted therefrom to either party,
that party can have the error corrected by an application
to the court in bave. (Brandford v. Freeman, 5 Ex. 734;
Doe Baker v. Brazne, 5 C. B. 655.)

COLONIAL COUGNSEL IN ENGLAND.

The following is an extract, which we take from the
Lower Canada Jurist, from a letter addressed by the
Registrar of the Privy Council to Robert Mackay, Esq., an
eminent advocate of Lower Canada.

Cousc:t Orrice, WHITEHALL,
November 25th, 1861,
In answer t¢ your question, I beg to inform you that the Bar of
the Privy Council is an open bar to all all advocates duly qualified
in the Colenies and Dependencies from which appeals lie to the
Queen in Council ; nnd consequently any Canadian advocate would
be heard by their Lordships in Canadian appeals.

Signed, Hesny Reeve,
(Signeds) Reg. P. C.

The communication is an important one, and as such we
copy it for the information of our readers. We do ot
think that the members of the Bar in Upper Canada bave
hitherto been aware that they have the privilege which it
mentions. The privilege is of great value. The know-
jedge of Colonial law acquired by counsel in England on
occasion of a particular appeal is oftentimes too slender to
eouble them to do justice to the interests entrusted to them.
Therefore it may be that in cases of importance some of our
local bar will be found both resdy and willing to avail
themselves of the privilege.

Avy person who has bean duly called to the Bar of any
of Her Majesty’s Superior Courts in England, Scotland or
Ireland, not being courts of merely local jurisdiction, are
entitled to be called to the Bar in Upper Canada.

It might be well for the English Bencbers to consider
whether or not reciprocity might not be extended to Colo



