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a very efficient one.  We do nat like to refuse to consider his ' defendants’ agent. 'The Judge paid no attention tu the section
queries put in the above letter, or sume others which he has | alluded to, although he read it, but gave judgment for phintiff
rent, and to which we will attend bye snd bye. But we can-| upon the evidence of B.’s wife.  Query —whether is B.’s wife
not, 88 a peneral rule, bie expected to answer all moat ar or the clerk’s huoks to be relied en as evidence in a court of
mooted questions on Division Court faw, or any ather suliject. justice 2 Your opinion en the lnw of evidence referred to will
In cases Lietween private parties, we have no disposition to ' cunfer n favor upon the defendants, and also upon your servant
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anve the parties the proper fees that should be pnid to & pro-: and subscriber.
fessionul adviser ; and, moreover, we can hardly be expocted !
to ygive, every month, for nothing, a number of opinions which, !
if ubtained in the usual way, would cost many bundred dol- |
lars. 8o much for *defimng our pasition.”” Wo will now
give some few short answers to our friend’s queries, pre-
suming further, that we only give opinions, aud if, after all, |
the Judges ** decision ”” should be contrary to our * opinions,”
I A. must 1ot be annoyed, or too much surprised.

mileage *-vhere ”’ certain things are dune. ‘I'he expression !
of une thir g, excludes any other which is not expressed. So,
there car. be no mileage where money is #of “made ;” nor can |
there be mileage where ueither is money made, nor the case |
* settled after the lecy.” But in either of these events, theve,
will be mileage.

Second. ‘There can be no fee for “ enforcing,” unless the
writ has been enforced by sale, or by collection of the money
by somo means by the Bailiff, during the currency of the writ.

Third. Section 52 may be literally followed. In the event
of the Bailiff not becoming, for any such reasons as above
suguested, entitled to mileage, &e., the Cletk has only to re-
fuud the money to the litigant who has deposited it.

I]'burllz. The Cunsolidated Statutes are not yet proclaimed
as law.

Fifth. As to transeripts, and remitting money. The Clerk
need not, we think, remit any money by post, without written
instructions to do so. These instructions would cast the risk
on the party who gives them. But if he remits without in-
structions as to the mode, and there is a loss in transitu, the
loss is the Clerk’s. A suitor cannot complain, for all the Clerk
need do, is to have the money subject to the suitor’s order.
The money obtained under a trauscript is the suiter’s money.
If the Clerk who sent the transcript, gets the money sent back
to him, he gets it as agent for the suitor, we should say, rather
than as Clerk; and of course, any instructivn from him as to
the mode of remitting, would be a reasonable protectioa to the
other Clerk. The fact is, the transcript is under the suitor’s
control, the moment the one Clerk has sent it to the otier, as
desired by the suitor.~=Eps. L. J

1o the Editors of the Law Journal.

Derry West, 30th June, 1859.

Gentlemen,—An action was brought against the surcties of
a deceased Clerk of a Division Court, for money alleged to
have beea paid him in his lifetime.  The case is as follows : A.
brought an action against B. to recover about £4 123, 6d. and
got judgment for the amouant ; execution was issued against
B. and returned *“ no goods was on;” B. was brought up on a
Jjudgment summons and an order made to pay 10s. per month ;
the first month was paid and the 10s. duly entered on the
clerk’s books ; before another instalment was paid the clerk
died. Sometime after, A. asked B. why he wasnot paying the
money? B., in answer, said, I have paid the whole of your
claiim to the clerk in his lifetime, which my wife can prove.
A. brings the action against the above sureties and cails on
B.’s wife as evidence ; the agents for the defendants objected
to her being sworn, on tho grounds that she was not a compe-
teut witness, but urged that the clerk’s books should be pro-
duced, and the entries in said books to be the legal evidence
between the parties, agrccahle with the statute in such case
made and provided. ‘he 49th section of the Division Court

Act for 1850 was roferxed ¢, and read by the Judge and by the

J-T.
['The wife was a competent witness. The weight to be given
to her testimony was fur the acting Judge to determine. ‘The
entiies in the clerk’s hooks are mude evidence in certuin cases
certainly. but bere there was an allegation of fact, no entry
in respect to which appeared in the clerk’s hnoks.  Snch evi-
dence as thatin this case one would think nceded corroborativn

of kind.—Eps. L. J
First, Tt e reading of Schedule A. is not difficult, Tt gives } some in ?

19 the Editors of the Law Journal.
Galt, July 25th, 1859,

Gextrenen,—Upon the strength of your known willinguess
to give irfurmation vpon questions of general importance, I
beg to submit the tollowing case:—

A sues B in a Division Court for a certain sum, say $50.
B, under the 27 sec. of 16 Vie., cap. 177, files a plea of tender
before action of $30, and pays tha same into court, in full satis-
fuction of A’s claim. The clerk immediately communicates
notice of such plea and paymentto A, who does nol within three
days after notice of such payment, sigrify to the clerk his in-
tention to proceed for the balance of hiz demand, putwith-
standing such plea. Do the words *“all proceedings shuall be
stayed” operate as o final bar to the actiou, and preclude A
from prosecuting his claim for the balance of his demands?
In the event of want of notico being agreed at the trial, can
the Judge overrule the objection aud order the cnse to procced,
or can the Judge adjourn the case under the 26th section of
the same act and alfow A some further time within which to
give notice of his intention to proceed?

An answor in your next issue is most regpoctfully requested.

I am your obedicnt servant,
A. M,

[The words “all proczedings shall be stayed,” ought we
think be regarded as directory, and not operating as a final
bar to the astion. ‘The judge might therefore, the circum-
stances warranting it, adjourn the ¢ase at the expense of A.—
Eps. L. J.]

CORRECTION.
In lotter of John Holgate, page 153—~July aumber—second last jino of tho
comnunication, for * be sutisfied that us tutention absolutedy mcrssuary,” Tead » by
satistied that fty refention is absolutcely uccersary.”

U. C. REPORTS.

COURT OF ERROR AND APPEAL.
(Reporicd by TooMas IModcixs. Esq., LL. B, Barrister at law.)

{Before Rosissox, C. 3. DRarzr, C. J. C. P., MacaTrav,ex. C J.C. P, NcLzaxand
BURNS, J. J.y SPRAGGE, VV €., nnd KicgaRDS, J.)

BreritTv. WeaGG.
Dormant equities—Tyustees— Praud—Laches—Principal and Agent.

A party who held 2 bond for a deed of & ot of land, on which ho had erccted &
saw mill, became insoived in 1834, and assigned bis intereat thercunder, and
all hisother real and personal estate, to certaln of biacreditors, ax trustecs enthe
cxpress truat thataudd trustees should sell such and so much of tho sam« as
was necomary (excet fald lot and aaw mill): should work thio saw mint and
scll tho lumber mado thereat, and enllect outstanding debts, aud apply all
noneys 80 realized—1st. To pay the Interest due on thoe bund ; 2nd. To pay the
expenscs of the trust; 3rd. To pay the debts duo to the creditora; and 4th.
To pay the assignos any surplus, snd to recunvey the premises, aud thizreupon
tho aaid creditors released the debits duo to them.  The trustees appointed cno
of thelr pumber(G. B. W ) to act, who was not & creditor, but ugent of ono
(W. & Co.)and as such ageut hosigned thodced and alsothe rolease. Leshortly



