
At the trial at Cornwall, before Macaulay, C.J., it appeared what the plaintiff relied upon wus that the patent haying issued
that a patent issued for this lot 12, on the 28th of June, 1837, to to the original nominee of the Crown, the plaintiff's father, in
Donald McDoniald, describing him, as formerly of North Bn- 1837, about eighteen years only before this action wus brought,
tain, bot now of the township of Cornwall, in the eastern dis- and it flot being shown that up to that time the estate wus fot
trict of Upper Canada ; and the plaintiff proved that hie was in the crown, there could be no titie made out under the Statute
the eldest son and heir of the patentee, who died in the town- of Limitations by showing twenty years' possession; but that
ship of Roxl urgh, five or six years before the trial. it was contended that in support of' so long a possession as flfty

On the defence there was produced a certificate from the years a grant from the patentee might be presumed to have~
Clerk of the Peace of the Eastern District, the late Mr. Far- been made before the patent-sncb a grant as wouldoperate
rand, dated let February, 1796, stating that he had received agamnst hirnself and his heir by estoppel; and being inclined
into his office on that day fromn Alexander Mc Leod a ]and-board to countenance the defence as mucli as possible in a case in
certificate of the '25th of June, 1794, for lot 18, in the 15th con- which justice seemed ta be so clearly on the side of the de-
cession of Lancaster, located ta the said Alexrander MeLeod;- fence, hie left it to the jury to find upon the evidence of posses-
and also a certificate, dated 23rd of November, 1787, of Deputy slion and the other facts proved, whether the patentee did make
Surveyor General Collins, for lot No. 12, in the 5th concession a grant to McLeod, or t he other Donald McDonell, MeLeod'u
of Lancaster, 2W0 acres, located te Donald McDonald, with a assîgnee, and the father of Hugli McDonell. He left it ta
writing at the foot of the certificate, dated l8th of January, them ta find whether the plaintiff's father was certainly the
1796, purnrt'ng te be a sale and transfer of the last mentioned locatee of the lot, and the person intended by the patent to b.
lot, by te 1said Donald McDonald to the said Alexander the grantee. This charge wau objected te by the plainitifi ls
McLeod, for the consideratian of £25 therein acknowledged to counsel.
bave beeni paid. The jury found in favor of the plaintilff the heir of the grantee

Detendant also produced an instrument in -%riting, not sealed, of the Crown.
bearing date 22nd. of January, 1798, purporting to'te a sale by Brough abtained a rule nisi for a new trial, the verdict being
Alexander McLeod ta Donald McDonell ai Glenoir, in the contrary te law and evîdence and the judge's charge.
caunty of Glengary, and township of Charlottenburg, (not the McDonald, Q.C., showed cause, citing Conneli v. Cheney,
patentee) of lot 12, in the Sth concession of Lancaster. The 1 U.C.R. 307; Doe McGill v. Shea, 2 lJ.C.R. 483; Doe Charles
vendee by this writinc« agreed to pay for the lot £50- viz., £10 v. Cotton, 8 U. C. R. 313.
on the firet of May folwing, and £10 ini each of the four fol-
lowing years, on a day namned-at least that was evidently the RanîNSaN, C.J., delivered the judgment of the court:
meanîng of the instrument, though it was most inaccurately This case may be shortly stated thus :-Donald McDonell
expressed; and it was stipulated that McLeod should receive "4froin North Britain,"3 was the original nornee of the Crown,
for hixnself three-fourths of whatever hay might b. collected and received a Jand-board certificate for this lot. In January,
on the aforesaid premises (flot said for what terni of time,) and 1796, h.e sold the loi te Alexander McLeod, as the certificate of
to leave the said premises under such fences as miglît b. the Clerk of the Peace shows-that is, hie transferred his cer-
deemed sufficient. On this agreement was endorsed a receipt tificate to him; and in January, 1798, McLeod sold or con-
for £10. tracted ta seli the lot, by a writing not under seal, ta Donald

The Donald McDuîîell mentioned in the instrument lived McDonell of Glenoir, who was te make certain annual pay-
on the lot, having succeeded Alexander McLeod in the posses- ment,.
ion of it; and it appeared from. the evidence that this Donald Whether these have been made or not doe not appear; but
McDonell died upon the lot, leaving Hugh M Donel,ý hie the vendee went into.poaesion, snd ho and hie descendants
eldeat son and heir, who succeeded him. in tfe i ssion, and andthe defendant holdig under thein, have held uninterxupted
on hie death, his son and heir, Alexander McDonell, went possession ever since; that is, for more than llfty years.
into possession. He seemed ta have removed ta Lower Can- Then we see that in 1837 a patent first issued froin the
ada,eleaving the defendant, who was his father-in-law, in Crownfothlad rnigtt hergnlnmnoDad

McDson f hel o purcase frit McL ed thasigneeDofatd McDonell, who was then still living; and his sort attd heir bas
eorgnlnine of hed cron, an d, tis fai hd e ofth braught this action against the defendant in possession under

orignalnomneeof te cown an hi famlyhadb1798i the title derived froin McLeod, and has obtained a verdict in
possession of this land fromn the time Of hie purchase i 178 his favour.
or soon after.

It was proved by a witniess, Archibald McDonell, who was Sa it i. the heir of the. persan wha assigned ta McLeod,
also a son of Hugli McDonell, and a brother of the Alexander (though not by deed) brîrîging ejectinent against the persan
McDonell under whomi the defendant appeared ta hold, that holding under the heir of McLeod's assignee.
his father, Hu-h McDonell, the son and heir of Donald If the assigiment ta McLeod had been sucb at the turne as
McDonell, venâee of McLeod, (flot thie patentee) went to could canvey a legal estate, there would bc nlo question that
Donald McDonell, the patentee, who sold his right ta the plaintiff would have no right ta recover; but wvhen McLeod
McLeod, before the patent was issued, and endeavoured ta took the writing, such as it was, from Donald McDonald the
obtain a deed froin hum, but it seemed he failed; and after- awner, bis grantar had no leyal estate ta convey, for the title
wards Arcbibald McDonell, the witness, who had obtained was then in the Crown ; an ,moreover, if hie had held the
possession of the east baîf of the lot fromn bis father, Hughi legal title, it would flot have passed by that writing not under
MeDonnell, also applied ta the saine Donald McDonell for a seal.
confirmation of bis title, but did not receive it, as the latter The possession of fifty years held by defendant and those
refusaed ta give it uniesa lie was paid £60. Aller hie deaili, under whorn lie dlaims, or any posession above twenty years,
'which occurred six or seven year ago, the saine Archibald wauld bar the plaintifPs title if the patent had issued mare
McD)onell applied to us heir, the present plaintifl, and upon than twenty years ago; but there cai be nto bar, and the legal
terms made with m succeeded in gettmng a conveyance from title under the. patent cannot be beld ta b. extinguished under
him. the Statute of Limitations, without alowiný the statute ta rua

The defendant in the present action endeavored ta maintain while the estate was yet in the Crowxr. This we have alwaya
hi.sesso of the west halfupon the evidence, without the held ta be inadmissible.
aid ofay ofiruiation of title froin the. patentee or hi. heirn The Iearned Chief Justice sfruggled to0 su pport the defen-

The learned Chief justice of the Comxnon Pleas (Macaulay dent'& long possession, as it was nattural anda proper that ho
CJ.) beore whom te cause vau tried, etated te the jury that ehould ; amt eo lft it ta the jury ta preaume a grant ma"
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