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Deaty thewed cause in the first irstance, and contended that '
as tho award dirccted ¢ that the plaintiff and defendants should
cach pay half the costs of the cause,” tiat the decision of the .
Muster was correct, the words ** costs io the cause” having a:
techmeal meaning, and weauning only the costs of the successful
party in the cause. That the Maeter had decided correctly in

taxing only the plaiotifi’s costs in the cause and charging balf of , ject to bo taxed by the Master, there can now be no doubt.

it to the defendants, the sward substantially being in favor of thoe
plaintiff. That as to the arbitrators’ fees prima facie they were
correct, and the Master was bound to tuke tho same as correct
until they werg impeached, which could ounly properly be done by
application to the court. He cited Walton v. Ingram, b Jur. 46.;
f:’;;y v. Harris, 1 Dowl. N. S. 353; Marshall on Costs, 198, 432,

Lauder, in support of the application, contended that the costs
of the cause in the award meant the whole of the costs, and that
they should have been taxed and thrown iato hotch-pot and then
divided, each party to pay half. He further argued, that the
srbitrators’ fees could be taxed like any other item, He cited
Bateg v. Zownley, 10 L. J. Ex. 399; 2 Chitty’s Archbold, 11 eda.
p. 1671,

Riciarps, C. J. —Io relation to the costs, the reference stated
that the costs of the causc in the award and reference were to be
in the discretion of the arbitrators. And the award on that point
is as follows: ** Wo aleo order and award thst the plaintifi and
defendants shall each pay half the costs of the cause, and that the
defendants chall pay the vosts of the reference and award, our
costs of which reference and award as arbitrators we assess at
the eum of two hundred and one dollars and fifty cents. Our said
costs appearing ia detail as follows:

Edwwmn 1. Ruthland.

Attending mceting, December, 1860, 3 days...... £21 00
Travelling expenses ..... veve vareeens RN . 2300
Attending in March, 1861, 4 days .... 32 00
Atteuding in August, 1862, 4 days. 32 00
Travelling expenses .vveeeeee iosvenen 38 00
Travelling eXPenses vuvvveuvesrroesssrtenanssivaresssee 15 00
$169 00
Ilenry Waiter.

Attending meeting in March, 1861..veieeceirennes $8 00
Travelliog expenses ..... wvveeenenns 2 50
Attending in August, 1861 .......... 24 00
Travelling SXPenses vevevevsessssessserssvnecossnneecss 3 00
Ieall v $201 50

There is no doubt that the phrass ‘¢ costs in the cause™ gene-
rally means the costs only of the party who is successful in the
dsuse ; and when referring to the costs of the proceedings that
take placo before it is ascertained who may be the successful
party, it is & convepient mode of referring to them; end whea
the successful party is known, the costs follow to him as a matter
of course. But where the successful party is known, there is not
tho same necessity of applying the same meaning to the words.
If it had been intended that the defendants should pay only balf
of the plaiotiffs costs in the cause, it could have been 80 stated
with little difficulty. If tbat ig the proper view to take of the
effect of tho words used in the award, then the reference to the
plaintiff paying any thing wounld be quite superfiuous. If the
arbitrators had simply awarded that the defendant should only
pay half of the plaintiffs costs in the causs, that would be suffi-
cient ; but when they direct that each shall pay half the costs of
the cause, if tho whole costs both of defendants and plaintiff are
not meant, I de not see how wo can give efect to that part which
requires the plaintiff to pay half of the costs. If the defendants
are to pay half of the plaintiff’s costs, and the plaintiff is to lose
the other half and not to pay any thing, then the word * pay”
bas a different signification a3 spphied to planuff and defendants,
though used at the same timo as applicable to both. There is
really no paramount reason why this should be so; and full effect
may be given to the words used, by deciding that the words
mean the whole of the costs in the cause, pleintifi’s ay well as

defendants’ ; and as all the issues but one in the cause are found

for the defendants, this would give them the costs of thase issues,
and will hetp the interpretation I give to the words of the award.

I am therefore of opinion that the ¢ costs of the cause,”” as
referred to 1 the award, mean the whole of the costs, as well
those of the plawn.ff ag the defendants.

As to the amount charged by srbitrators for their fees being sub-
In
Roberts v. Eberhardt, 32 L. Times Reports, 36,28 L J. C. P. 74, in
tho Exchequer Chiamber, the present Chief Justice Earl said, in
practice, tho arbitrator usually obtains his fee from the successful
psrty, by kecping his award until he is paid. * * The arbitrator
cannot judscially decide the amount of his own fee, whether he
opecifies it in his award or demands it oraily from the parties.
if e pursues the usual course above suggested, the party mado
lisble by the award may have the amount taxed, and then is
liable to his opponent only according to the allocatur. * * %
The decision of the arbitrator on his own costs is always subject
to some review, because he may not decide finally in bis own favor

Barnes v. Hayward, 1 11 & N. 742, seems an express anthority
in favor of the Master taxing the charges of the arbitrators.
There the plaintiff paid the full amount charged oy the arbitra-
tors, and, on the taxation of the plaintifi’s costs, the Master
deducted £132 from the amount of the arbitrator's charges.
The plaintiff moved for arule to shew cause why the Master
should not review his taxation and allow the plaintiff the full
amount paid by bim to the arbitrators. This the court refused
to do. Pollock, C. B., said, ¢ The plaintiff should not have paid
an exorbitant demand. The Master acted rightly in disallowing
these cxorbitant charges.” The defendant on the same occasion
moved 10 revise the costs, with a view to their being further re-
duced ; and on consuiting with the Master, after cause shewn
against it, the court ordered a revision on behalf of defendant.

In Fitzgerald v. Graves, 5 Taunton, 342, the arbitrator had
awarded £121 to be vaid to himself for arbitration fees This
sum the plaintiff paid in taxing tho costs in the cause. The item
was objected to, but the prothonotory there as the Master hero
thought that as the sum “ad been awarded and paid, be had no
authority to erquire into the unreasonableness of the amount.
On a motion to review the taxation, the court made the rule
absolute.

This case scems sustained by the later authorities. In Diziev.
Alezandre, 1 L. M. & P. 338, Baron Alderson, speakiog of the
arbitrator’s fees, says, **If the defendant thinks them unrea-
sonsble, he should apply to have them referred to the Master, to
be taxed in the same way as any other costs.”

Threlfall «. Fanshawe, in the same reports, at p. 840, is an ably
argued case aud refers to many authorities on the point, though
the decision of the casc on some of the points is doubted in Par-
kinson v. Smath, 30 L. J. Q. B. 178; seo also Frinton v. Branson,
20 L. J. Q. B. 17 ; Rose v. Redford, 10 W. R. 91.

The learned Chief Justice subsequently made the following
ovder :—I do order that the Master review hLis taxation of costs
in this cause, and that the whole costs of the cause, both of plan-
tiff and defendants, be taxed, and then that tbe whole costs he
paid, one moiety by each party, in pursuance of such award ; and
I further order thbat, on such revision of taxation, the Master shall
also consider, on such evidence as may be brought beforo him,
the reasonablencss of the arbitrators’ fees, and tax the saruo as he
shall think reasonable.

Cross v. WATERBOUSE.
FPractice—Compeling plawntiff to Uring €n the record for the purpose of havin
el n]gudymcnl entered—Judge in Chambers. 4 i

Held that 3 defcudaut who cogeelves he has a right $) costs against a plaintifl,
1 consequenre of plaiotiff baving recovered in a Superior Court an amount
within tbe jurisdiction of an Inferior Court, Is entitied to call upon plasotif?
either biwself to proceed to the eatry of judgment, or to brisg 1o the record 1
order that judzment me¥ he outered by defendaut.

Held als, that a Judge in Chambers has power to ontertain the application and

to meako the grder.
{Chambers, Feb. 11, 1864.)

Lauder obtained from Richards, C J, n sumomons, calling upon
the plainuff to show cause why the plaintiff should not brning in
the Nist Prius record ino this cause, and have the judguwent duly



