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that court, it ie important to note that, although the broad theory,
that an affrmative agreemnent to perform certain services for a
specified person or on speoifled preinises during a stated period
always involves by implication a negative stipulation not ti:
perform similar services for any other person during that period,
was empbatically repudiated, Lindley, L.J., expressed hie concur-
rence with the remarks of Lord Seiborne in a somewhat earlier
case, to the effect that "the principle (applied in Luinky v.
'Wagnesr) does neot depend upon whether you have an actual neg-
ative clause, if you can Fiay that the parties were contract ing in
the sense that one should flot do this, or the other,--some epecifie
thing upon which you can put your iftnger"'. As the English

speoiflo performanee of contracta for persoinal service, and' the question js,
,whether C are je, anytbing in this case whlch takes it out of ' hat principle.
I cannot t,,e that there ja." Referring to Montague v. Flockto.s, upon which
rellance bad been placed, hie A.ded: "I cannot read the deoision of Malins,
V.O., witb eut seeing that lie wis under the impression that Lord St. Ltuon-
ards In Lumley v. WVagner wvould have granted the injunction, ieven if the
negative clause lied not been in the contraet. This was a mistake. Lord St.
Leonards wax verv clear and explicit on that subjeot." Kay, L.J., said:
"Wýhat strikes me'in this case is that. if the eourt could possibly interfere
in the way Ii~ nhich, the learned judge has interfered, by injunction, I do
not sec any contract of biring and service in which it ought not also to
interfere. To take the nicat simple and ordinary case, of a man's domestic
servant, his butler (xvhich was one of the cases put by way of illustration
in one of the ,judgrnents referred to), who bas contractedl to give the whole
of his time to bis master's service. Could it be poslbly argued that an
Injunction could be obtained to Vrevent his serving sonie one else during
tbat engagement? Yet if a negative ja to be implied. I do not eee anY case
whatever in whichi it could bie more clearly implied than in a case of that
kind. We muet trend with very grent caution sucb a path as that whlch
this application invites us to pursue; and, as 1 think this case poes very
far beyond any other case which bas been decided with considleration up to
tluls tume, I certainly arn very strongly disinclined to support this deci-
sion; I arn aIl the more disinclined to .support it, because one cannot belp
aeeing that the mode in wvhieh this injunetion je granted is really the
only mode i which the court could possibly bave granted such an Injune.
tion. The court bias implied a negative in the contraet to give the wvbole
of bis tine, and bas therefore grantcd an injunction to prevent bis giý ing
any of bis time to any other purpose. It is not really wante<l, bond fide,
for that plirpose, but it iE wa-nted to prevent hlm f rom setting up a rival
business ivhich he bas not contracted not to do."

5 This statement je intended to express the essence of a passage in
Lord Selhorne's judgment in Wolverhampton de' W. R. Co. v. Lonidon à N.
W. R. Co. (1873) L.R. 16 Eq. 433 (440). After referring to the case of
Lum.ley v. Wagner, bie proceed ed thus- "It was sougbt in tbat case to en-
large the jurisdiction on a highly artificiel and technical ground, and to
extend Ito it an ordlnary case of biring and service, whioh in not pro-
perly a case of specifle performance; the tecbinical distinction being miade


