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Sharland v. Mildon vas decided on Padgett Y.
Prieât, but that vas a case of inlostacy, anti
therefore Priest aud Porter (the agents of the
administrators) wei'e vrongdoere ; but bore
Shaw vas appointeti manager and agent by the
persons nameti as exedutors in the viii. If there
vas any analogy belveen Sharland v. Mildofl
&ud Padgeti v. Priest il vas rightly decided.
Sharland v. .Aildon is cited by the Lord Chan-
cellor as rightly decided, but ho appiieti the
doctrine of trusts in the case of an agent acting
for a pereon before ebe bas obtained admninis-
tration. The mile must therefore be disebargeti
as for as the sheriff le concerned, andi the verdict
must stand ; for the exocutors bofore probatO
couiti lawfuiiy appoint an agent to carry on their
business.

MONTAGUE S.NHI, J.-Love exitereti up judg-
ment by defouit against Show, as executor of
Eilen Sykes, anti then a fi. fa. 18 directeti to tho
sjieriff vhich in torms followeti the judgmet t

The eberiff thon seizes and selis the goodg in
possession of Shaw. There is no doubt that the
judgment bintis Show, anti if ho bad brought the
present action agninst the sberiff ho couiti not
bave denieti that they were bis goode or the goode
of Ellen Sykes. The present plaintiffs are the
executors of Ellen Sykes. and tbey say that tho
goode in the possession of Shaw helong t0 th00'
as ber executors, that they are in bis possession
as their agent, and thnt they are not in bis pod-
sesssion as executor of Eiien Sykes.

The question bore is, if these goode vere inl
the bonds of Shaw as executor of Eiien Sykest
s0 as to be hiable to be taken by the sheriff on 9
fi. fa, issued agni nst bita as such executor. ShoW
was employeti by the plaintiffs to manage tbO
business of Ellen Sykes, anti vas tbeir agent for
that purposo, andti Iis vas so founti by the jury.
It is thon saiti that, notwithsîanding that the
goode were hiable to be seizeti in eection be-
couse probote aI that lime hati mot been taken
ont by the executors, thal tbey coulti not nppoint
an agent, anti thsit therefore Show vas hiable 10
be sued os an oxecutoi, de son fort, andi the gootis
were rightly seizeti. There is no doubt that ho
ivas not in possession of tbe goods as a tortî.feasor,
but under the autbority of the rightfui execU-
tors ; andi, unless the more tact of execulors
acting beforo tbey bave obîsinoti probate maltes
them tort-feasors, and therefore maltes Shaw ex-
ecutor de eon tort, the sheriff doos not establish
bis defence t0 Ibis action. But exocutors bave
the same power t0 oct before obtaining probatO
as.subsequently to baving obtaineti il. Probaet
le only the evidence of Ibeir tille under the viii,
anti not; the tille itseif. This je cleorîy shovo
in this voy :-Executors maY issue a vrit andi
proceeti vitb their action before lhey bave ob-.
taineti probote, anti it is sufficient if tbey obtain
il before tboy go to trial. Il therefore follows
that exocutors can rigblly dispose of propertY
before probote, anti that suhsoquenîly they con
appoint agents for thal purpose. This act of
theirs conuot ho trealeti as o wrongful act ; they
were no wrongtioers. Doubts have arisen in cases
like the prosent, anti it seems to ho thongbt; by
some that, as an mecutor before probale muet
bc sueti as an oxeentor de son tort, Ihat Ihereforo'
he bas comniitted a vrong&,ful oct. Where an,

executor nameti in a wiii is sued before probate
on account of bis having intermeddied with the
property, ho is estoppeti from denying that ho
is executor, andi I should say that is a more pro-
per term to use than executor de son tort in that
cage wouiti be, ozecutor by estoppel. Thon it
appears that this misapprebonsion has arisen
froin treating an executor de son tort as a wrong-
door. When that term ie applieti to an exeoutor
before probato it ie a wrong torm to use. Theso
goode vore not leviable by the isherjif because
they were flot in Sbaw's hands as executor.

BRETT, J.-It bas been arguod that Sbaw vas
to ho coneidered as an executor de son tort ai-
thoughl ho acted only as servant to the executors,
because the executors vere wrongdoers before
probate of the viii ; andi that tbey must ho treat-
eà as sncb until the viii is proveti. Executors
named in a viii con neyer be trealed as wrong-
doers. Mr. Fieldi was ohliged to argue that the
question ieft to the jury in Coule v. Aldrich, as
to vbother the defendant voluntarily interferoti
as exocutor of C2. A. vithout authority or acteti
merely as an agent vas wrong. If S/arland v.
Mildon is treated in the saine way and the con-
clusion was arrived at, that Hewish intermeddled
vith the debts not only as servant to the lesta-
tor's vido, it is intelligiblo. Besides that there
are reasons vby n court ot equity should decide
thot sucb a person munst remain a party to a suit.
The rule must thereforo be discharged against
Love. The mile obtaineti by the plaintiff waS
not argued, andi vas thereforo discbarged.

Rlule disc/sarged.
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MARGARET LEAUT (a minor), nv Jon>4 LicAytI
her next Friend v. JAmns PHEFL.aN.

Prneice..oîratogextensioni of timn)'t 1 jilca-Takinq
Ste;) in the cause after notice of iiregulaui-17th Gef-
endt Order.

Obtaining an extension of tinme ta ib.ýad is nqat a waiver
of' the defc'ffaiot's rigilt to moeve to set asitic thie plainit
for irreguiarity.

Motion by defendant that; the filing of the
Plaint be set aside as irregular, as no cou11sent il,
Writing by any person 10 act as next fricnd of
the tninor plaintiff hati been Iodged in the propt
office of the court pursuant to the stinte.

The plaint in tbis case vas fiied on the iStlb
February, 1870. On the Ist March, 1870, the
dofendat obtained an order extcnding the tiff0
for pleading. anti on the 4th 'March the time 'Wa0
furtber extended up 10 the 8th March.

Il was admitîed that the filing of the plan
was irregular for vont; of the proper conset'
and the oniy question vas vhether this irreg'-
larity had been vaived by obîaininçg an extenlsion
of lime for ploading. ab

Lyster, in support of the motion-lt tIAY
contendeti that, as the det'ondaut obtaineti al' ex-
tension of time bo plead afrer notice of the ýe
ularity, that ho bas vaîvel1 bis right to have this
irreguiarity amended under the i79th Ge' fl
Order, 1854. This order is to the effet tha't 0

application to set asido proceoiings for irreg0l
larity shall be allowod if thse panrt appiying baye
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