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d(eInandlixig the raising of the walk between il and 15 inches

over its formler leyel at the side Of the claimuant's land" »caMi-

nlot b)e iised te inply that the damages a.rising f rom raising

the landI did not " necessaily resuit from the exercise of the

municipal powers,"' and so, oust the right to arbitrate and

reiti the contention to the forum of thýe Court. The work

was dloue voluntarily by the- corporation in the exercise of ite

powvers, and was so doue as to raise the level of the highway.,

fromn whiich damnage neeessarily ryesulted to the f rontager.

1 find no error or inis;carriage in the conduet or con-

cluisions of the arbitrater.
Nor do 1 think the sale of the land at a lessened value on

aecounit of this daniage, alter it hadl been donc, deprives the

owner at that timeý of his right to . . . compensation,

altbioughiii has sic eased te be the owner. Rie had a

vosted right, wbich is not disturbed by the subsequent alien-

atioi.
Appeal dismlissed with costs.

'BOviD C1. JANuARY 14Tii 1905.
CHAMBERs.

(XkADIN ADIATOR CO v. CWPIIBKRTSON.

WVril of ounn-evc ut of J'urisdiction-Caouse of

Action, whli*a Âir;ig - Contract -CotidtionaI Appear-
anesr.

Appoal b)y d]efendIants from order of Master in Chamubers

reuigto set iside order for issue of writ of suramons for

service ouit of the juirisdiction, the writ issued pursuant to the

order, and the service upon, defendants in Manitoba.

C.J. Holmian, Ký.C., for defendlants.

( A. Mess, for plaintiffs.

?BOYD, C.-Ther co'ntract is not inl wnWiig, and a writ;
hais been issued ini the Province of Ontario and served inm

Manitoba, eon afidavits setting forth that thie contract wag

te be perforined by payxnent in this Province. This satîsfies

whlat is required by IRule 1246, nud, although defendant8 by

airidavit dispute and say that the contract was niade axid lxy

beq performed in Manito~ba, yet that issue cannot or should

not be deteruiined i a surnmary way on affidavits. Yet

ýIhould1 defendant-s bc protected ini this contention and hav'e

thie benefit of it in a proper way and at a proper time.

The former commninx law practice was, in ceues or donbt,

to, require plaintiff te give an undertaking to prove at the


