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Marine Insurance and the Vancouver Local Agent

By MR. B. G. D, PHILLIPS

Second Instalment and Conclusion—Adjustment of General
Average—Total Loss—Particular Average—F. P. A.
Clause—Hull Policies—Cargo Policies.

The next point to consider is as to how an adjustment of
8enera] average sacrifices and expenditures is made, and on what
asis the various parties contribute thereto. Mr. Richard Lown-
€S, in his well-known work on general average, lays down the
Principle:— “that the owner of the goods jettisoned is to be so
SOmpensated that he shall be in the same position at the time and
0t?1ce of adjustment as though not his goods, but those of some
er person, had been sacrificed.” As a result of this principle
sao_DOmts arise: First, that the party, whose property has been
ofcll;l.ﬁced, whether it be ship or cargo, shall receive back the value
sh llls sacrifice; and secondly, that on the value so made good he
Otﬁ Pay the same proportion of general average as is paid by the
€r parties interested. For example, supposing that A and B
ave both cargo on board to the value of $100, A’s cargo being
Valiown overboard in the general interest. A receives back the
pr Ue of his cargo, namely $100, but he must also pay the same
If°p(?ft10n of general average as is paid by the other interests.
th IS were not the case he would be in a better position than
€ Man whose cargo arrived at destination. 2 :
fien Ow, as to the basis of contribution. The ship contributes on
ponmarket (not insured) value in her damaged condition at the
2o of destination, to which must be added any amount made
cood for sacrifices. The value of the cargo for contribution is
lo;lpute.d on the same principle as it is for allowance in case of
at t}})y Jettison, i. e, the value which the cargo has in the market
mer}f completion of the discharge, léss all charges which the
“fre; Chant would have avoided in the event of total loss, including
: Whg t, duty, discount, and all other landing and sale charges.
€0 the freight has been absolutely prepaid, it merges into the

v :
v:}ﬂg of the cargo and forms part of the cargo’s contributory

meaNO Specigl mention has been made of freight, by which is
eoofft the hire which the shipowner receives for carrying the
shi S, but the same principles apply to this interest also. If the
carDOWr_ner! by jettison of cargo, is deprived of the freight on that
QOn%O.' it is made good to him in general average, and he also
£ ,“.b“FeS to general average on the freight at risk. The value
t 1S is arrived at by taking the amount of freight which he
therof Teceive on the completion of the voyage, and deducting
datee fom such port charges as the shipowner shall incur after the
as b of the general average act, together with such wages of crew
¢ shall become liable for after that date. : -

. aving thus ascertained on what basis the various parties are
Sumontl‘l'bute, the question now resolves itself into a proportion
Abe: o : h? expense for tugs, hire of lighters, etc., which as a rule
geneﬂ’_aid in the first instance by the shipowner, are charged to
g00q a average, and all sacrifices of ship and cargo to be made
ti(me'dare treated in the same way, the total of these being appor-
Made Over the values of the various interests. Payment is then

to those parties entitled to receive it.
ad; Uch is a brief outline of the simplest form of general average
It must not, however, be thought that all cases are as
Whep ¢ ar from it. The subject becomes much more involved
ing o uch questions arise as complex salvage operations, forw_ard-
arges and substituted expenses, and ulterior chartered freight,
€r contingencies have to be dealt with. Time. however, does
S'mit any consideration of these this evening.
averagpe to this point, we have been considering the question of
leogpa.. PUrely as a maritime liability. A word may now be said

Cigg, w’}?g its annlication to marine insurance. Practically all poli-
a erage ether on hull or cargo provide for the payment of general

betWee But'an interesting point of difference may be noted as
Steame? ‘%ngllsh law and American law in this connection. The
Aver almoral” was insured on a value of £33,000; a general
to bege occurred and her value for contribution was ascertained
Valye 40,000, her share of general average being based on this
“’ﬁte;s € question then arose as to the amount payable by under-
ACepteq . s shipowners contended that as the underwriters had

¢ e’ntitla value of £38,000 this was conclusive and that they were
Renery| ed to take into consideration the fact that her value for
,hEld, oaVerage purposes had been assessed at £40,000. It was
for thirtWEVer, by the Court that the underwriters were only liable
the .+ tY-three fortieths of the amount assessed. This established

e Aa : - "
rn’suliimc‘l’le which is always acted upon in English law, that if the

the yn evalug Is equal to, or greater than, the contributory value,
Sver el‘wnten: pays the whole of the general average. If, how-
Writ contributory value exceeds the insured value the under-

ucohn]y pays in proportion.
United ; owever, 1s not the case according to the law of the
Valyeq attates, A cargo of kopak was insured for $48,000, and
ang that amount. General average expenses were incurred
ve w°°“t"b1“0ry value of the cargo, which, as pointed out
%6,00{) as the market value at destination, was found to be
» 8eneral average being assessed on this value. It was held

by the courts that the underwriters were liable for the whole
amount of the general average, irrespective of the fact that the
valuation in their policies was less by practically $20,000 than the
contributory value.

General average is adjusted according to the law of the port
of destination, and in this connection it may be well to mention
what is known as the York-Antwerp Rules.

The laws of all maritime nations, whilst in agreement upon
the fundamental principles of general average, differ to a consid-
erable extent in some of the details. For example, according to
English law the wages of a crew when detained in a port of refuge
are not allowable in general average, whilst according to the law
of the United States, they are. In an endeavour to obtain uni-
formity of practice, a meeting of representatives of various nations
was held in York in 1877, and drew up a code of rules. These
were ratified at Antwerp in 1890, and again with some slight
alterations in Liverpool in 1892, and are known as the York-
Antwerp Rules. Practically all bills-of-lading issued today by any
maritime country provide that adjustment should be made in
accordance with these rules, and all policies also contain the
clause, “General average payable as per York-Antwerp Rules,
1890, if in accordance with contract of affreightment.”

Apart from General Average, the losses which may happen to

,a ship or cargo may be divided into three heads: (1) Total Loss.

(2) Constructive Total Loss. (3) Particular Average.

Total Loss.

This calls for little in the way of explanation. To use the
words of the Marine Insurance Act, an actual total loss occurs
where the subject matter insured is destroyed or so damaged as
to cease to be a thing of the kind insured, or when the assured is
irretrievably deprived thereof. In addition to absolute destruc-
tion, goods are deemed to be totally lost where they no longer
exist in specie, as for example, the case of hides so dameged by
salt water as to be absolutely rotten and unfit for the purpose for
which they were intended.

Constructive Total Loss.

The word “constructive” in this connection is sometimes mis-
understood. It does not, of course, refer in any way to the con-
struction of a ship, but means that the loss is one which may be
construed as a total loss or is one actually by construction of law.

Under English law there is a constructive total loss when a
vessel is so badly damaged that a prudent uninsured owner would
not repair her; in other words, when the cost of repairs would
exceed the value of the vessel when repaired.

The question as to what constitutes a constructive total loss
has been the subject of considerable litigation, and it may be
noted that the laws of most of the maritime nations differ from
English law on this point. In the United States in order to con-
stitute a constructive total loss there must be a damage of over
50 per cent. of the value of the vessel when repaired. By the law
of France and Italy it must amount to 75 per cent. the law of
Germany being the same as that of France. But the laws of all
these countries have one remarkable point of agreement in that
they take the actual value, and not the insured value in deter-
mining whether there is a constructive total loss or not. This
was brought out in a case in the English courts in which a vessel
was insured for £17,500, the cost of repairs being £10,500, and
her value when repaired £9,000. She was held to be a construc-
tive total loss and the underwriters were called upon to pay the
full amount insured, namely £17,500. This led to the insertion
of a clause in the policies whereby it is agreed that in ascertaining
whether there is a constructive total loss under the policy, the
insured value is to be taken as the repaired value.

Another point which came up for decision was the question
as to whether the break-up value of a ship should be taken into
account as part of the cost of repairs. his point had been in
doubt for some time, but it was finally decided in 1908 that the
break-up value was a factor which any uninsured owner would
take into consideration in estimating whether he would repair
his ship or not. This led to the insertion of a further clause in
hull policies to the effect that the break-up value should not be
taken into consideration as between the underwriter and the
assured.

The result of these decisions is that, at the present time, in
order to ascertain whether under the policy the assured is entitled
to collect as for a constructive total loss, it must be shown that
the cost of repairs is more than the insured value.

One further point to be noted in this connection is that notice
of abandonment is always necessary before the assured can re-
cover. As a rule abandonment is not accepted by the underwriter
immediately, as he wishes to ascertain whether a constructive
total loss has in effect arisen. If he does accept it and pays a
total loss, the possession of what remains of the wreck passes
over to him as from the time of the tender of abandonment. In
the event of abandonment not being accepted, either the assured
or the underwriter are at liberty to take any measures they may
see fit for the preservation of the property, it being provided in



