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of the Governor fur the time being hinving been!

specially- suthiorised by His Mnjesty to carry into
effect the provisions of this public statute, to the
extent ho had done.

We should hiave had in that case many things to
consider, into which I need not now cuter, because
an cxpress authority from his Majosty to his
Licutenant Governor, to do what was done in his
oame, is ahewn, and ia relied upon; and the
question wo aro to determino is whether that
authority, considering all the circumstances that
ara brouglit beforo us, is suflicient to uphold the
patent,

I way scom to havo dwelt at an unnecessary
length upon considerations, which 1t is clear this
case will not turn upon, but it1s hecauso | have n
strong rense of tho inconvenience nnd injustice,
and of the great public confusion which might
follow, {rom giving an apparent contitenanco to an
unrenzanable construction amd application of legal
principles in cases of this kind.

When an act of Parlinment provides, ns in this
easo, that tho Sovercign may authorise certawmn
public acts to be done by the Governor of n Colony,
without preseribing any particular formality as

Colonial Government had been called to the very
point of the valildity of the pnatents, steps were
nevertheless not taken till after the lapse of ten or
fifteen yenrs for calling in question the rights held
under them, the presumption that a signification
of the Royal nuthority hiad been in some manner
conveyed to the Governor, would bo nt least so far
cutertained, I think, that the Colonial Government
itaell could not bo allowed to raise the question
with any hope of success.

But itis tore to vur purpose to consider whether
it is or is not shewn by the evidence that Sie Jolin
Colborno hadin fact authority suflicient. under the
33th clause of the statute, for issing the patemt
in question in this suit. The defendanes aflivm
that ho had; the Attorney General denies it.

ing how ho may authorise him, room is left for the
question as to whether a verbal authority to the
Governor, conveyed cither by his Mnjesty or
through his Sccretary of State, would Le suffivient,
or whether it must not be by somo formal instru-
ment.

evidence of the nuthority, it does not scem to me
to place such an nct ou any footing greatly different
from those ncts which upon principles of the com-
mon law, the Governor would be compelent to
perform, if not restrained Ly the Crown, in the
genora excercivo of the powers inherent in him, in
virtue of Liis commission: 1 mean not on a different
footing as to the legal validity of the act, »o0 lung
as the Sovercign in whose uname, aud by whose
authority, it wae assumed to bo done, does not
disavow it, and take measures within n reazonable
period to resume what lias been granted.

Individuals, or publis bodies, whose rights may
depend on the validity of the Governor's acts in
such cases, can hardly bo cxpeeted to be abley
at any distance of tume to ascertam and proved
what niay have passed between tho Sovereign and
his representative,

I takoit that such acts of Government, expecinlly
If not attempted to be disturbed until *arge und
complicated interests ase grown up under them, !
are not to be looked upon by Courts of Justice in

But at least there need not be, nor could bo any

{ nore furmal inethod of giving the authonty than

by a.. instru-gent under the great seal of England :
and the defendants contend that proof of such
nuthority is given; atd xo no doubt it iy, not only
1 the docnments before us, but in the statements
contatned in the nformativn—for though there is
indeed an apparent inconsistency in the statements
in this respect, yet it 13 plain how they are intended
to be recouciled.

In the first place it is aflirmed that this nud all
the other Rectory patents were issued without any
*¢authority or iustructions to Sir John Colborne
fram the then Sovereign, King William the Fourth,
under
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wo see from the copy of it laid beforo us did eon-
tain preciscly such sutiority, as it is admitted in
tho information, the Governor of Upper Canada had
always held.  Not that the commission to any of
the Lioutenant Qovernors of Upper Canada had
contained these words, a8 the intormation would
scem to impart: but that they were to be looked
upon as in cffect incorporated in tho commission
which authorized them to exccute the powers
committed to the Governor General for the timeo
being.

The terms in which Iis Majeaty authorised
Lotd Gosford to crect and endow Parsonages are
m cxact accordnuce with the Statute; and the
nuthority being under the Great Seal of England,
nad given by tho commission which was in force

As the statute se' , nothing more particular in | when the act was done, it cannot be material to
regard to the authority to be given, than that his jconsider what unght or might not otherwise have
Mnjesty “*ntay authorize thé Governor,” withuutsny - been done, under the sepazute instructions sent by

Lord Bathurst to the Licutenant Governor of Upper
Canada, in July, 1825, or under any other author-
1y or wmstruction more or less formal than that, I
any previous authority ditiered nothing from that
expressed mn the commission to Lord Gosford, thea
it camnot by possibility be wmateral.  1f, on the
otl-er hand, it differed in substance, then the Intest
declaration of the Royal pleasure conveyed in the
must authortative form, .8 that which 1must govern,
For I do not assume that parthument did not mean
that when authority should be once given by His
Mnjesty to the Licutenant Governor under the 88th
clause, it shoald he an authoity incapable of being
reealled or modified,

1 do not meun that it could be annulled, 50 as to
make void what hail been done under it; but that
a restraint might be placed upon the Governor in
regard to any further procecdings upon it.

It has been taken for granted in framing the
Ruy al Commissiun to Lurd Gusfurd, that the author-

his sign manual, or by order of his Privy jiy” would be sulject, or at least maght Yo made

Councll, or through any Seevetary of Riate, or sulject to such instructi ns touching the matter,
othericise howerer, to constitute, crect, or endow 'qg might afterwards be given by Ths Majesty s and
the Reectory of St. Jumes, or any of the othtr 4o | think it might ; but 1t is nut shewn or asserted

Rectories.”

that between the issuing of the commission in June,

There could be 1o more comp.ves deninl than this | 1835, and the issuing of the Rictury Patents in

of nuy authonity from the Cruwn to Sir Juhn Col-
borno in the matter; and yet a little further on in

January, 1836, any thing had bLeen done to cancel
or abiidge the authority given in this repect to

the samo sphit as they would in o case ‘""“’““"' thisinformation we are told that the authurity of any | Lutd Gosford; and all that remams tu be consider-

individuals, look upon an appointment made in
execyition of a power.

intentions, it is likely to fail of ity effect, Conrts of
Equity frequently lend their aid to supply what is
wauting, and endeavour to accomplish tho end in
view by a disposition as nearly in accordanco wath
the arrangement jutended as the law of the land
will permit.

If, at this distance of time, tho only ohjection
taken were that nothing can be produced to shew
a special authority actually given to Sir Johh Col-
borue to constitute these Rectories, and if we were
callud upon to determine what must be the effect
upon the validity of his Public Act, of the mere
abeence of any positive proof of a special authority
to the Governor, my impression is that we could
not on that ground have felt ourselves warranted
in disturbing the existing order of things. For it
must be convidered that this was not a thing done
in & cotuer. The creating of 44 Rectories and the

ntation, time after time, of as many incum-
nts, must bave boen acts perfectly notorious in
the Province.

We know that in fact the measure was not
over in silence; and if when the sttention of the

the Governor, or Licutenant Governor of Uppor Canada, | o, is whether the fact of the suthunty being

was always conferred by Royal Commission, ud | conveyed, sulject to further wsirucione, mahes it as

It woulld be proper in any such case to consider | dressed to cach at the time of hiy appuintieent,  bas buen contended an incumplete authonity ; one
that the common law faveurs all Lenevolent pur ** which commssions always had been and werein | that can ouly be acted upun in case sume further
poses, such as provision made for the suppoert and, the same form to every Gosanor, Licutenant (instructions shall come; or whether 1t be not the
advaucement of religion and learning, and upholds! Governor, &c., nnd nmongat other things purported | more obrvious mweaning and «Reet of shose intter
them whero it can; and when, in conscquence of, to authorie such Governor, with the advice of the | words that HNis Majesty veserved to himself and his
restraining statutes, or of any imperfection in the; Executive Council, to erect Parsonages or Recturies | successors, the power of snturpusing, by tevohing,
manncr of carrying out the pious or benevolent|in the terms of the 38th section of the said statute, | the authority, or by sending such instructions as
and that the Commnssion to Sir Johin Colburne, | sught in sowe particulars narrow the discretion of
which was from his late Majesty King William the | the Governor, as fur instance in regard to the num-

Fourth, declared .such authority to be subject
ucvertheless to such instructions, touching the
premises, as should or might be given to him by
His Majesty, under his siguature, or sign manual,
or by his Majesty’'s der in his Privy Council, or
through one of his priucipal Sccretarics of State.”
The meaning of this, I presume, is that like hS
predecessors Sir Johin Colborne was mado Licuten-
ant Governor of Upper Canada, by & commission
which referred him to the powers, suthority, and
istructions contained in the commission to the
Governor General, of both provinces for the time
being, which, during the absence from Upper Can-
ada of the Governor General, ho, as Lieutenant
Gorvernor, was authorised to execui. in the name of
His Mnjesty.
* In January, 1836, the patent in question was
issued by Sir John Colborne, while I.ord Gosford
the Governor Gene1al was resident in Quebec, and

ber of Rectories, or the extent of the cudowments,

I fully concur in the view taken of that point in
the Court below. It is plan, 1 tinnk, that under
the nuthority given in Lord Gosfurd's commission
the Lieatenant Governor of Upper Canada could,
without further iustructions, legally proceed in
carrying out the provisions of the statute in regard
to Rectories and endowments, until Le should be
checked by some subsequent iastruction.

In the royal instructions accompanying the com
mission to the Goveruor General, he is told that ba
is to administer the Government according to the
power and authority given by his commission, and
by those instructions; and according to such fux-
ther power and authority as be shall at any time
tereafter receive, under his Majesty's signet or
sign manual, or by order of his Majesty in his
Privy Council.

And in factin the commission itself which issued

administeriag the Government of Lower Cavada . to Lord Goeford, we find that in regard to all other
under s sommisaion dated in June 1835, and which ' matters, as well as this of constituting Rectories,




