Ty 21, 1800

(me Higgins had been for many vears a rate col
r in the emplovment of the Wantage Rural Dis
Council and for other similar bodies.  In this

ity he had been in the habit of receiving from
railway and others cheques for the amounts pay
by them for rates, and the cheques so received
ised frequently to cash through the branch of the
at Wantage. e had been in the habit of cash-
cheques in this way for fifteen or twenty vears,
about fifty or sixty cheques were cashed in the
of cach vear.  On receipt of the monev for the

1es, he distributed it among the local bodies to
m he had to account.  He was well known to the
iwers and officials of the bank at \Wantage, and
hank were the bankers of the District Couneil, He

t no account with the bank, nor had he any pass

cach of his transactions with the bank was
npletely disposed of as and when he brought the
nes. In November, 1808, he falsely pretended to
rallway that a rate had been made, and that the
ratlway owed in respect of the same £142 105, Dy
this means he induced the railway to give him their
cque for that amount.  The cheque was drawn on
he London Joint Stock Bank, in favour of Higgins
order: it was crossed generally and marked * not
negotiable.”  In accordance with his usual course of
dealings, he took this cheque to the bank at Wantage
to get it cashed.  He handed it across the counter to
the bank clerk, and the latter filled up a paying-in slip,
which Higgins signed. This slip contained no refer-
nee to the cheque itself, but purported to show a pay
ment into the bank of £142 10s. in money, in payment
it to Higgins of £117 10s., and a payment to the cre
dit of the district council’s account of £25. The husi
ss effect of this was that the bank handed to Hig
gms the amount of the cheque, which he then and
there disposed of to his own use.  Having thus ob
tamed the cheque, the bank crossed it to themsclves,
and sent it up to their head office in London for col
lection: It was duly presented and paid.  The ques-
tion is, whether the bank is liable to account to the
ralway for the money so paid.  Now, if this cheque
had neither been crossed nor marked “not negotiable
there could be no doubt as to the right oi the hank
to retain the proceeds. It would be true to say that
Higgins' title to it was defective—see section 20, sub-
section 2, of the Bills of Exchange Act: but, inasmuch
the bank took the cheque in good faith, and for
neand without any notice of the defect, the rail

v would have no cause of action' against them.
\What, then, is the effect of the crossing? The effect
1 crossing a cheque is stated in section 70, sub-sec-
m 2, of the Act. It is, that, if the banker on whom

15 drawn pays it otherwise than to a banker, he ren-
ders himself liable to the true owner for any loss he
iy sustain, owing to the cheque having been so paid.
Ihen, section 8o provides that, if the banker on whom
the cheque is drawn pays it in good faith and without
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negligence to another banker, he shall stand in the
same position as if he had made the payvment to the
trive owner of the cheque. These two sections deal
with the habilities and rights of the banker on whom
the cheque is drawn. The next two sections define
the position—first, of any person who mav take a
crossed cheque marked “not negotiable;™ and, second
v of a banker who receives pavment for a customer
of acrossed cheque. Secetion 81 provides that a per
son who takes a crossed cheque marked “not negoti
able™ shall have no hetter title than the person from
whom he took it had. Section 82 provides that where
a banker in goed faith, and without negligence, re-
ceives payment for a customer of a crossed cheque,
and the customer has no title or a defective title, the
banker shall incur no liability to the true owner, by
reason only of having received such payvment.  Ap
plving the law as contained in these sections to the
facts of the case, it appears to me that Higgins, who,
as I have said, had only a defective title to the cheque,
conld give no better title to the bank, because the
cheque was crossed and marked “non negotiable;”
but that, though he could only give a defective title
to the bank, vet, if the bankers can show that they
did no more than receive pavment of the cheque, in
the manner deseribed in section 82, they are protect
ed. Now, I find as a fact that the bankers received
the payment in good faith and without negligence, 1
find also that thev received it for Higgins, It was
argued that they did not receive it for Higgins, but
for themselves. It was said that they bought the
cheque; but if by this expression is meant that they
took the cheque without recourse, I am clearly of
opinion that the contention is wrong.  What the bank
dul was this.  They advanced £142 108 to Higgins,
and he became their debtor to that amount They
then undertook with him to send forward the cheque
for collection, and to apply the proceeds when re-
ceived  to the extinguishment of his indebtedness,
his, in my opinion, amounted to receiving the money
for Higgins.  Suppose the bank had not paid any-
thing to Higgins when he gave them the cheque,
could it then be argued that, in presenting the cheque,
they were not presenting it for him? Clearly not; and
I cannot see why the fact that they paid him the mo-
ey, inanticipation of the payment of the cheque next
day in the Clearing-house  should make any difference.
Only one question then remains, the real question in
the case. Was Higgins a customer within the mean-
ing of section 827 Now, whether a person is or is not
a customer of a bank must be a question of fact to be
determined with reference to the circumstances of each
case. It is undesirable to attempt to define what con-
stitutes a man a customer of a bank. It is much het
ter to leave the question at large, so that a jury or the
court may deal with cach case as it arises. The Act of
Parliament has not attempted any definition; banker
is defined but not customer, and I think the Legisla-
ture wisely omitted to define the expression,  Then




