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tion, although no objection was taken until
cross-examination,

The King v. Deakin, 19 Can. Cr. Cas. 62,
16 B.C.R. 271, 19 W.L.R. 43,

(§ 1 A—8)—COMPETENCY NOTWITHSTAND-
ING DEATH SENTI

A person under sentence of death is com-
petent as a witness on the trial of another
for a criminal offence. [R. v. Hach, 16 Can.
Cr. Cas. 196, followed; R v. Webb, 11 Cox
C.C. 133, distinguished.] Section 1064, Cr
Code, giving special directions for the safe
custody of a convict sentenced to death does
not interfere with the powers conferred by
s. 977 upon courts of criminal jurisdiction
to order the convict to be produced as a
witness on the trial of an indictable offence.

R. v. Kuzin, 21 D.L.R. 378, 24 Can. Cr.
Cas. 66, 256 Man. L.R, 218, 8 W.W.R. 166,
30 W.L.R. 803
(§ T A—9)—PERSONS JOINTLY CHARGED—

ACCOMPLICES.

Where two persons were jointly charged
with theft and one pleaded guilty and the
other not guilty, the former may be called
as n witness agninst the latter although
sentence had not yet heen passed upon the
plea of guilt; in such a matter it must be
left to the discretion of the presiding judge
to decide what is the fairest and most con-
venient course to pursue in the particular
case, and whether there should an ad-
journment of the trial or an immediate sen-
tence of the accomplice; and where he is
holding the trial without a jury, it is not
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[R. v. Baines, [1909] 1 K.B, 258, 21 Cox
C.C. 756 applied. ]

R. v, Aﬂur!on, 17 D.L.R. 294, 22 Can.
Cr. Cas. 10 B.C.R. 493, 27 W.L.R. 894,
6 W.W.R. 522,

B. HUSBAND AND WIFE.
(§ I B—15)—Hussaxp o WIFE—CRIMI-
NAL TRIAL,

In eriminal cases of the class in which
the wife is not competent as a witness
against her husband, if she is called by the
Crown and gives evidence although stating
that she came to court voluntarily and was
willing to testify, the conviction cannot
stand unless it clearly appears that the evi-
dence she gave did not affect, and could
not have affected, the result. [Makin v.
Attorney-General of N.SW, [1804] A.C.
57; Allen v. The King, 44 Can. S.C.R. 331,
upln(lied.]

. v. Allen, 14 D.L.R, 825, 22 Can. Cr.
Cas, 124, 41 N.B.R. 516.
(§ I B—16)— E AS WITNESS AGAINST
HUSBAND — CRIMINAL LAW — NONSUP-
© PORT TRIABLE UNDER SUMMARY CONVIC-
TION PROCEDURE.

The evidence of the wife is not admissible
against her husband on the hearing before
a magistrate of a charge under Cr. Code, s.
242a ( i t of 1013), whereby it was
made an offence punishable on summary
conviction for a husband to neglect with-
out lawful excuse to provide for his wife
and children when destitute, as no corres-

li was made to the Can-

error for the judge to take cog e of

the accomplice’s evidence hefore sentencing

him, although in receiving the testimony
the judge expressed a view favouring a dif-
ferent course had there heen a jury.

R. v. McClain, 23 D.L.R, 312, 23 Can.
Cr. Cas, 488, 8 ALR. 73, 7 W.W.R. 1134,
30 W.L.R. 388,

(§ T A—10)—COMPETENCY OF COUNSEL AS
WITNESS,

Counsel may in strictness testify for the
party whose case he is conducting, although
the practice is highly undesirable. [Cob-
bett v. Hudson, 1 EL & Bl 11, followed.]

Robert Bell Engine v. Gagne, 20 DL.R.
235, 7 S.L.R. 154, 7 WW.R. 62, 20 WL.R.
2.

(§ T A—14)—COMPELLING ATTENDANCE—
CRIMINAL  LAW-—SURPOENA FOR AT-
TORNEY-(iFNFRAL.

The magistrate, under s. 671, Cr. Code,
is vested with some discretion in issuing
subpanas to witnesses, becanse of the words
of that section “if it appears to the justice
that any person is likely to give material
evidence,” and may refuse to issue a sub-
peena if the reasons advanced by the appli-
cant do not shew that the witness sought to
he examined is likely to give material evi-
dence. A magistrate is justified in refus-

A
ada Evidence Act when s, 242a was added
to the Code.

R. v. Allen, 17 D.L.R. 719, 23 Can. Cr.
Cas. 67, 50 C.L.J. 543,

II. Examination.
See also Discovery.

A, IN GENERAL,
(§ 11 A—30) — Exrerr wiTNESS — Hypo-
THETICAL QUESTION,

It is not necessary to embody in a ques-
tion put to an expert as a hypothetical
question all the facts relating to the sub-
ject upon which the opinion of the witness
is asked. It is suflicient that one fact
which has been proven, or more than one,
be stated to the witness, and he is told to
assume the truth of the fact stated, and his
opinion is asked upon it.

Wilson v. Bell, 45 N.B.R. 442,

(§ TT A— 92)—REFRESHING MEMORY—CON-
SISTENCY OF BTATEMENTS.

For the pur] of rehabilitating a wit-
ness, and shewing that he is consistent with
himself, evidence may be given to shew that
the witness had made the same or substan-
tially the same statement as that given in
his testimony, prior to the inconsistent
statement. [See R. v. Anderson, 16 D.L.R.
203, and tation following.]

ing to issue a subpena for the attend

of the Attorney-General before him as a
witness if it appears that the Attorney-
General could not give material evidence.

R. v. Neigel, 30 D.LR. 154, 13 ALR.
137, 20 Can. Cr. Cas. 232, [10181 1 W.W.R.
477,




