
tor agreed to do has the burden of proving that that act was
inherently wrongful and that it was authorized by the era-
ployer(d).

44. Employer liable where the stipulated work la il1.gal.-Wher.e the
necessary authority to undertake the specifled work has flot been
obtained, or where it canzýot be perforxned without violating an
express legiRlative ennetment, thf- rnere tact that it is entrusted
ta an independent contractor will not relieve the persan for whose
benefit it is done from liability for such injuries as its eention
mnay produce (a).

(d) Mhore it liq fairly. inferable that the work l'eould have been dioue
in a iawful manner, it in to be presumed that the contractor was
employed, to do the work in a lawful, and flot in a negligent or unlawfut
manner.> Harri&on y. Kiser (1887) 79 Ga. 588, 4 S.E. 320.

(a) "If the thing complained of,-that in, the Nyork whlich the defeîi-
dants procured to ho doue,-ceould flot be donc otherwise. than in an
unlawful manner, no doubt they would hé responsible for the conse-
quenees."1 Peachey, Y. Roiand (1853) là C.B. 182, 22 L.JT.O.P.N.S. 81,
17 Jur. 764, per Mauie, J.

In Ellie v. ý6he/fLe1d Ga-& Consumer8l Co. (1853)2 EL. & BI. 767, 20.
Rep 249, 23 L.J.Q.B.N.8. 42, 18 Jiar. 146, 2 Week. Uep. 19, the plaintiff,
wh le passing along a Street, fell ovér a heap of atones which had beea
left on the foatwaiy by the t*ervants of a firm whlch had contracted to
open tronches in ordor that the defendant might lay gaispipea. The
trenches had been opened without any authority, and constituted a public
nuisance. It was objected, for the defendants, that the cause of the acci-
dent was the négligence of the servants of the contractors, for which the
defendants were flot responsible. I., was answered that the contract was
to do an illégRl act, vis., ta commit a nuisance; and, that being so, that
the defendans awiere responsible. Dlseussing the contention of defendants,
counsel, Lord Camépbell said: "le argues for a proposition absolutely
untenable, namely, that in no case man a nman be responsible fur the act
of a persan with whom he bas miade a tiontract. 1 amn clearly of opinion
that, If the contractor does the thing whioh hé ls émployed to do, the
employer la responsible for that thing as if he did it hihuself,~ I pérfetly
approv,, of the cares which have been cited. In those cases the contractor
was employoed ta do a thlng pertectly lawful.- the relation of master and
servant did not sulisist betweén the employer and thoise actually doing
the work: and therefore the employer was flot Hiable for their négligence.
He was not anfwerablé for anythinj beyond what lac employed the con-
tractor ta, do, and, thst being awful, ho was not liable at aill But in
the présent case the defendanvts had no riglit ta break up the streets at
ail; they einployed Watson Brothers, tu> break up the sitretsf, and in no
doing te héap up eartli and atones s0 as ta be a public nuisance: and It
was la cansequence of this being dlone by their ordera that the plaiatiff
su8talned damOgé. It wOuld me inonstrous If thé party causing another
te do a thlng wére exempted froni liability for that act, naerély beause
there was a contract betiveca him and the peran lrnmediatoly causing
thé aet ta, bé cone." Thé remarks of Wlghtrnan, J., were te the nme
éffect. "It seems to nie, as It did at the trial, that the tact of the defen-
dents havinl employed thé contractors; to do a thing Illegal in itsélf
macle a distnction betwvéen this and thé caaés whloh hoaé béén cltéd.But for thé directin to break Up thé streets, thé accident could not havehappened: and, though it ay bé thet if thé workmen empiovécl had béeta


