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performed, but should, nevertheless, remain liable for ail loss and damage
which might be sufféered by the owner, and that ai! materials and plant
should remain the property of the owner for the purposes mentioned

~M1 in CI. Io.
After work to the value Of $24,290.88 had been done, the owner took

',- pos~on of the works, the niaterials on the ground, and tI'e plant and
;Pý machinery of the contractors, and no work had since been done hy theui

under the contract.
An action by the contractors against the owner for damages for

j~* iimproperly taking the works out of their hands and to recover the value of
th - materials, machinery and plant, and some supplies taken by the

5- ' jowner, and also to recover a large surn on account of work done, hadSbeen dsisd
la, that the 15 per cent. which, under s. i of the Act, R. S.O. c.

153, the owner was required to deduct from any payments made in respect
of the contract and to retain as a fund for the discharge of liens, was to be
computed on the value of the work and materials, but not upon the value

of the plant a3 wel. notwithstanding that for the security of the owner the
plant was declared to be for the purposes of the contract his property.

It was contended for the plaintiffs that, although there might be
tiothing. justly due by the owner to the contractors, the lien of the plaintiffs
attached upon what might ultimately become due, and that the trial shouldi~ i haïe been postponed until the final coînpletion of the works.

ARd, that, if the judgment dismissing the action brought by the con-
tractors was binding on the plaintiffs, they would not be benefited by the
postponement, for the effect of that judgrnent was that the contractors; had

forfeited ail right to paynient for any work which they had perforîned and
for which they had not been paid;- and, even if the judgrnent were flot
binding on the plaintiffs the case should not be sent back for a new trial.

Shep/ey, K.C., for plaintiffs. AylesLorth, K.C., for defendants.

iMeredith, C.J., Niac.\ahon, J., Ilount, J.] [jan. 30.
IÏXCFILSIOR LFE INS Co. 7'. EMI'LOERS' LIAIiILIIV ASSLURANCE

* CORP îORATION.

AP-/,iti-a(ors anti au a;td-ubissio,-Appùz/,nie,,( of sole arbitrato--
Arbhiira/ion Ac, N. S. 0. i ,'o7, c. 62, s. 8.

AX subrnission contained in a policy of insurance provided 1'that, if
any difference shail arise ini the adjustment of a loss, the amont to bc
Paid ... shall be ascertained by the arb;tration of two disinterested
persons, oneC to he choseui by' each )arty, and, if the arbitrators are unable
to agree. tii c> shall choose a third, and the award of the majority shail be
Sut hcient.

11e/a', 'MACMAIION, J., dissenting, that the sul)nission was one providing
for a reference "to two arbitrators, one be appointed by each party,"


