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Tk;:t‘):;ginal note for $1,000 mentioned in the
Yent i: taken up by the defendant by a part
e defendcaSh and by a renewal note for $975.
Origing) . ant contef)ds that by this means the
oW no 51 ote was paid, and that the plaintiff has
Tote, Itl'ght to hold the securities for the renewal
Mige 1 is true the original paper with the pro-
tig poij t.he $1.000 thereon is not in the plain-
it, e ession, but the debt, or the unpaid portion
for thepl‘eSented by the ranewal note of $975, and
ere giv'epayment of which debt the securities
ntent; oen, has not been paid. Had the present
Ty betn of the defer‘xdant been the actual agree-
: fe-as; ween the parties he should have demanded
tpa gnment of the securities at the time of the
yment and renewal on the 6th October, 1875;
" etom:de no such demand, and has allowed
Stance, me held up to this time, which circum-
Presen; . ay reésonably be assumed to negative his
: cu’mic'“tentnon. Besides the case of Brownlee
int, h:‘ghmtt, 13 Gr. 586, is decisive on this
: ! ealing with a similar contention, Mowat,
Ou'l'ds:‘ed(; “X am satisfied if I were so to hold 1
iging) efez.itmg instead of giving effect to. the
Sarry; ntention of the parties; and that I shall be
Retigy g out the intention of the original trans-
ence 1, nd C(?rrectly construing the whole evi-
are ti h?ldlng that the mortgage was given to
¢ indemnification of the mortgagees, and
ote, Eitthem, in respect, not merely of the first
® mory also of any subsequent transaction with
sh gagor growing out of it, whether in the
axfiesofl renewals, new notes, or otherwise. The
1 ans%tiave acted throughout as if this was the
ive thatonf;- and T see no reason why I should not
‘lothee ect.to the mortgage.”
‘ledr claim made by the plaintiff is for a
rawn by the defendant on the Canadian
Q"emolfe Commerce for $283.85 dated the roth
3 Teeme T, !8?5. and still unpaid. This is by an
feq, an nt which I hold to be binding on the de-
intiﬁ: also covered by the securities held by the
T edy.f Th? defendant contends that as the
Li itat; or this debt is barred by the Statute of
Iﬁnd t}?ns, the collaterals cannot be held for it.
Li“‘itatie law to be thus stated in Banning on
llqppy ™ P- 161 The fact that a creditor has
ent thS:t‘-iunty for a simple contract debt will not
. ebt from becoming barred (as respects
ies), though he will, of course, retain his

lien upon the security.” Higgins v. Scott, 2 B. & Ad.
413, is referred to as the authority for this—where
it was held that though the remedy of an attorney
on his bill of costs was barred, he had a lien on
the fund recovered by the judgment, though such
fund was recovered more thag six years from the
entry of the judgment.

The plaintiff claims to be entitled to interest at
two per cent. per month on each of these sums.
As to the first mentioned sum the receipt which I
have quoted shews that the debt is to bear such in-
terest until paid. As to the second sum the evi-
dence as to the agreement to pay two per cent. a
month is not satisfactory: the defendant swears
that there was no agreement for subsequent in-
terest beyond that stated in the receipt of 29th
January, 1875, and letter of 6th Oct., 1875. I
have come to the conclusion on the whole evidence
that there was no agreement such as the plaintiff
contends for, and as the parties did not embody
their agreement as to interest in writing, I must
hold that as to this debt the plaintiff is only en-
titled to interest at the rate of six per cent.

The plaintiff claims interest from the date of the
respective loans, 6th October, 1875, and 10th No-
vember, 1875, up to the time for redemption. No
claim for arrears of interest is specially made by
the pleadings; and in order to obtain more than
six years arrears the question must be raised on the
pleadings: Sinclair v. Fackson, 17 Beav. 405.

But a more formidable difficulty meets the plain-
tiff's claim for such arrears. There is no covenant
by the defendant to pay interest, and which coven-
ant, when secured by deed, would have made
the plaintiff a specialty creditor of the defend-
ant in respect of such interest. A mortgagee
under an ordinary mortgage is in the position of a
secured creditor for six years,and of an unsecured
creditor for the remainder of the ten years: that is
he would have two rights of action-—an action of
foreclosure, and an action on the covenant for
arrears of interest.

In the case of Hodges v. Croydon Canal Company,
15 Beav. 86, the defendants conveyed their works to
a mortgagee to hold until repayment of certain
moneys borrowed, and interest ; but there was no
covenant in the mortgage to repay either principal
or interest. The Master of the Rolls held, that
although the mortgagee could sue for the principal
within twenty years, yet his remedy for arrears of



