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The original note for i,ooo mentioned in the lien upon the security." Higgins v. Scott, 2 B. & Ad

re'Pt Was taken Up by the defendant by a part 413, is referred to as the authority for this-wher

PaYIIent in cash and by a renewal note for $975. it was held that though the remedy of an attorne)

The defendant contends that by this means the on his bil of costs was barred, he had a lien or

'Original note was paid, and that the plaintiff has the fund recovered by the judgment, though sud

r no right to hold the securities for the renewal fund was recovered more thaq, six years from th

• It is true the original paper with the pro- entry of the judgment.

' to pay the Si,ooo thereon is not in the plain- The plaintif m aims to be entitled to interest a

ti s Possession, but the debt, or the unpaid portion two per cent. per month on each of these sums

fo , represented by the ranewal note of $975, and As to the first mentioned su i the receipt which

the repayment of which debt the securities have quoted shews that the debt is to bear such in

ere given, has not been paid. Had the present terest until paid. As to the second sum the ev

Otention of the defendant been the actual agree- dence as to the agreement to pay two per cent.

ient between the parties he should have demanded month is not satisfactory; the defendant swear

a re-assignment of the securities at the time of the that there was no agreement for subsequent i

Part payment and renewal on the 6th October, 1875 ; terest beyond that stated in the receipt of 29t

lt he made no such demand, and has allowed January, 1875, and letter of 6th Oct., 1875.

then to be held up to this time, which circum- have come to the conclusion on the whole eviden

stances may reasonably be assumed to negative his that there was no agreement such as the plaint

Present contention. Besides the case of Brownlee contends for, and as the parties did not emboc

* ningham 13 Gr. 586, is decisive on this their agreement as to interest in writing, I mu

nt' In dealing with a similar contention, Mowat, hold that as to this debt the plaintiff is only e

said: " I am satisfied if I were so to hold I titled to interest at the rate of six per cent.

Wuld be defeating instead of giving effect to. the The plaintiff claims interest from the date of t

ginal intention of the parties; and that I shall be respective loans, 6th October, 1875, and ioth N

Crrying out the intention of the original trans- vember, 1875, up to the time for redemption.

action and correctly construing the whole evi- claim for arrears of interest is specialy made

ence by holding that the mortgage was given to the pleadings ; and in order to obtain more th

5 ure the indemnification of the mortgagees, ad six years arrears the question must be raised on t

aChi of them, in respect, not merely of the first pleadings: Sinclair v. Yackson, 17 Beav. 405.

tote but also of any subsequent transaction with But a more formidable difficulty meets the pla

the ortgagor growing out of it, whether in the tiff's claim for such arrears. There. is no coven

of renewas new notes, or otherwise. The by the defendant to pay interest, and which cov

Parties have acted throughout as if this was the ant, when secured by deed, would have ma

trashaction, and t see no reason why I should not the plaintiff a specialty creditor of the defe

that effect to the mortgage. ant in respect of such iterest. A mortga

aI1ther ecaim made by the plaintif is for a under an ordinary mortgage is in the position o

ee drawn by the defendant on the Canadian secured creditor for six years, and of an unsecu

e of Commerce for $283.85 dated the ioth creditor for the remainder of the ten years: tha

O ber 1875, and still unpaid. This is by an he would have two rights of action-an action

teeent which I hold to be binding on the de- foreclosure, and an action on the covenant

dant, also covered by the securities held by the arrears of interest.

rplaintf. The defendant contends that as the In the case of Hodges v. Croydow Canal Coka

edratt.1 Beav. 86, the defendants conveyedterwk
y for this debt is barred by the Statute of B5 et oke

t aions, the collaterals cannot be held for it. a mortgagee to hold until repayment of cert

"d the law to be thus stated in Banning on moneys borrowed, and interest but there was

itations, p. 16: " The fact that a creditor has covenant in the mortgage to repay elither princi

lateral security for a simple contract debt will not or interest. The Master of the Rols held, t

ohvet the debt from becoming barred (as respects although the mortgagee could sue for the princ

r renedies), though he will, of course, retain his within twenty years, yet his remedy for arrear
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