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case for the first finie the Wiiia Act asas cited,
and the way the iearned jndge referred te it was
las followsa:- Under the old law the efffsct off
deatraying a asili was by presumption t0 defeat
the opera1tion off the codicil to thaf Wiii, but by
the present iaw there must bc au intention tu
destrny. Here, hoasiver, the decenaad diii Dot
meurt to destroy the codiils. but on tbe contrat-y
he expected at the time and deciared afterasards
that the parties mentioued in the codieils wouid
bave the beus, fit of the legacies lie bad given theni.
1 aum of opinion that the Court is bound to pro-
nounce foi the soiity of flie fwo codîcila and I
dscî-ee prottate ef theu tfo the brother who is
executîr according 10 the tenor on the fit-st codi-
cil." S'Ince this last was estahli,-hed a case oc-
curred, Grinwtood v. Cozens, 2 8w. & T. S. 64,
ashieh was bei-rd1 ln 1860, and lu tbat case Sir
C. Cressnell siid, -'1 tbirîk il bas beeu established
iiy the cases cihed at the bar that ployions tu
the passilîg of i Vict. e. 26, a codicil rsas primci
facie depeîtdent on the asili, and tbat tbe dsstruc-
lion of the latter asas an implied revocation off
the formier, sud moreciver Ihat Sic H. J. Fust
was off opinion that no alteration of this principie
asas uae y the pa'sing of the statute. The
question there is entirely onle off the intention off
the dcci-sed. Wlien a asili and codicil have been
in existence sud tbe wili is aftscwards revoed
ht niutt bc shoasu by the party spplying for
pt-cbit off the codicil aloue that it was intended
1,y ile di censed that it shonid operate separately
t-ont tie wvîli, otherwiso t ýwill bs presurned that,
s cte will hs di-stcciyed, the codicil alan is t-

voc-l" lu thit case the tsarned jndge ss
tu liave takeu it for grauted tha.t there w-as no
aitet ation in tlie principie, oud ta live dccidsd
theisei as if il was under the nid liw.

Nowsl i evicwing these decisions 1 cannof per-
ssii-e Si-iit the effet cf the statute fias been fuiiy
con'-ideis d hy te Court. Sir C. Ci essaseli ssems
b hbave 1ltought that, it bcd heen decided tusd tbe
statute maude o difference, andl passeil it by as
heing io. And Sir fi. J. Fust dicualed the point
--citîtont ar uhssning whatever, iaereiy approving
Uhit titi statuts haul mtide it necesssry iliat lItote
viii id be au aiffirmative, intention to revole ; but
the '-tatute saî s noîhing off the kind. and uniess
iniaîce eu actual revocaition ue(cessary it dnes
nt iu[itî--he wiiiî the exisdiag lsw at ail. Iu
tis uî-i-coiysi-te off thinga 1 think I shicll
(Io het lu oeail ta case ai the prescrit hy adhering
t-,o te -tuts, iid hy holding thit ai thi vndicit
bw eiiivo- toc-n reviilced iu any of lthe iiodes
iindie., ed bs rthe statuts us the oîîiy modes by
wtih a ciil 1 Io tcî hoevoted, it romnains iii
i nil liit-nîd cifi-ot and i intifieul to probaîs.
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-GIBBS V. HIARDING. [Eng. liep.

This asas a suit for the speciflo pet-tormnce,
undor the foiiowing circuttnstances, of ait aigree-
ment for separation hetwecn tit iband aitd asife.

Alice tie daughter of Josepb Gibbs, w:is inar-
ried to Tihomas Harding oi lthe I sI off iVlrch,
1857. There asas uo settlement execîsteul upon
their niauiriige and ici conscîqueuce off differeucea
whicti aroso betîveen thsm, they agi-eul to live
apard on the ternis mnitioîted in te foilowing
agi-esement, which wis sigueul by Alice Hat-ding,
Joseph Gibbs, and Thoma-s lHarding-

IlMetuonudutt off agreement iade titis fifh
d-oy off Jniy, 1865, betwen Thomanvs At-te- tiat-d-
ing; off te one part aud Joseph Gibbs iýf thte other
p art. Wbereas difforences liavitig aisi-n betwecn
the said Thtomas Archer Hardinîg ait- Alice lis
ivife, the daugitter off the said Josephibuah and
it bath been agresd bedaseon the suid Iltomnas
Archer Flarding and the salul Jtoseph Gibbhs, on
bettaif off bis said danghîer, tbat Ste said Thiomas
Archer H-arding andl bis said asife siîouid live
apart, and tbe said Thomas Archer uit-ding doth
hcî-eby agt-se witb the satd .Josepb Gibbs, ashen
therento t-equiied, to executs anti sigu a deed
off separtition do its pt-eparsd by 'Messrs. Brtad-
ford & Foote, Vil coudain, ail ni-ual aîîd proper
clauses, and ahso to secuuis the sunt off £40 a-
year to commence froni this date, aud 10 hi- paid
by equsi quarferiy psymsîils hy the said Thomas
Ai-cher Hlardinîg, for dte mtaintenîance of bis asile
and chiid, but if the ssid wife sitonlî noas be ini
the fcmiy avay andl bave anoiher oiid withici
eigbt months front titis time, t',en the sui of
£40 shall ho increased tii £50 ta o bcpii in like
utanner as the £40 provideul foîr, su lonîg lis sncb
cbiid shahl ]ive, anul tbe cosf off the decul off se-
paiation aîîd off titis agreement shall be pttit ini
equal portions by tbe pat-tics boreto"

Alice fai-ding as net lin te fintily vay at
lthe date off tise agr-enment, and had no hitld bora
Hnhîequentiy.

Titec e re four ciiilreu ofte marî-iage, tbree
off wbom dieu beffore tîte sepaîatiîîn of Atic-e acnd
James HaJirding, and te fourth, Victoria, li diîîg,
asho asas one off the deisudlin s. as aln inufat off
seven ysars off <ge, andl resideul wuth bt-r grand-
faîter, Joseph Gibbs.

In pursuunce off the sigrsemout above mention-
ed Thomas andl Alice Hairdinig li-cu separafeiy,
sud the anuuily as regîîlcrty ptîid up to Oct-fn
ber, 1867. te Joseph Gibbs, whi- bi-ought np the
chilul, asîd maicitaineul bis danabtot- Alice liard-
iug ucitit Site astt mmt service. abire she bafi
sicice remnaicted. lu Octoher, 1867, Jû cpI Gibbs
a pplie to the defeudaut do execude al dec-i t-f se-
paratin which Iaul heen prepare i hy Mouvsra
IBrtadford & Fote, in pursu.nco, as the bill aiieg-
el], off the mnemîtranduni off agreemnt, anîd vshich
chargeul the annuity off £40 tupon cerfain reai
e-dates ta wioh the defeudant w-vs entiîiî-d in
fee simple, but the deffendauit decirueul to exectite
if.

Ttc bill pralyed fliaf the Meondant, Thomais
Hlardhing, oigbt, ho decroed qpecificaiiy to pei-torna
dte salul agreemnt off the 5th day off Juiy. 1865,
andl do exocote the saîd separation dcccl su pro-
pared as sfforssaid, or anmte proper separatin
deed to ho approveul hy the Court, anul to psy
the said ainauity, sud te do al[ other acta put-su-
ant te te s-i-id agreement, ttc plaintiffs offering
speciflcally f0 psrfforn the said agreemeont on


