
TH1E OINTARIO WEEKLY REPORTER. [VOL. 26

modify the resuit which would otherwise be obtained ini this
private litigation, if lie thinks the publie interest demands
it. Moreover, the section itself provides that the interven-
tion may be not only at the trial but at " any stage of the
proceedings."

If the Court lias no jurisdiction, it seems to me that
that fact should bie ascertained.at the carliest possible stage
of the action. lIJpon an application to have this case hieard
in cmera, made to my brother Latchford, it was statedl uin-
der oath that the plaintiff's health and condition was such
that a cross-examination made in public might seriouslyv af-
fect lier lufe or reason; and it is easy to, conceive that the case
made by the plaintiff in lier pleadings is one whicli ouglit iilot
te be paraded in open Court if there is any real doubit of the
jurisdiution of the tribunal to entertain the action. No Judge
ouglit to be asked to pronounce an opinion upon sucli a mnat-
ter, affecting as it must the whole future of this unfortun-
ate yeung wômnan, unless it is plain that lie bas juri8dictiin
to, deal with the action. If the finding sliould bie adverse
to tlie plaintiff and it should afterwards bie held that the
Court baid no jurisdiction, lier position would be lamentable
in the extreme. Scarcely better would bie lier situation ~f
hfludn upon the facts should be in hier faveur.

These considerations point to the propriety of separat-
irig thec trial of the question of fact f rom the hearing- upon
theC question of law. Speaking generglly, the policy of our

awof recent years bas been entirely againat the separation of
the issuies in law fromi the trial of the questions of fact; but
the rulles stili provide for this, Ieaviiig it to tlie Judge in

acicase b determiine whetlier the questions sliould be eo
separted.It appears to me that this case is one of the few

il' which, the initerests of tlie parties will bie best served by

det emin.ng this iucli debated legal question in the wiy

The fact that the latest reported decisions seemo to ne
aiginst the existence of the jurisdiction also points o thie
adopti)ion of this cue;because tliey render it probable that
the Judge before wliom the case cornes for liearing would iii-
vestigate the legal aspect of the case in the first instance, an4
if hie considered himself bound by tlie reported cases lie
would net express an opinion upon the question of fact if
he was satisfled that lie liad -no jurisdietion, and a new trial


