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la 1890 the plaintiff gave notice of cutting and peeling
]îeinock, and a second notice of further cutting and peeling
in second year after the contraet, but no action was taken by
defendant to remove and pay for the trunks, and they are
lying decaying on the land.

In 1900, nothing having been donc in thec way of enter-
ing and cutting trees by defendant, plaintiff made sale of tho
t iiiber to one MUiddlebrough, and then reccived a letter frorni
dlefondant Baker forbidding the sale.

On Gth Deeember, 1900, Baker sold and convcyed to lii,
co-defendants ail the timber covered by bis deed of 1889,
and in 1903 mon went on to eut and remiove ail the timiber
under defendants' orders, and in consequenco tiiis action was
brouglit.

Defendant Baker was not on the place aftcr he bonghl it 
timbor, and no entry was made on the premises for over 1 (
yoars. Thie question is as to lots 24 in the I 3th and 2-4
in tlhe 14t1u concessions of Medora. Plaintiff lived on lot 24
in l3th, and lias clcared over 20 acres theroon from year to
year since 1889; the lots adjoiiu, with bush on cach lot, ndi
the bush part is not enclosed; but At las been constantly used

by plaintiff for pasturing bis cattie on and eutting down 8ucli

sinaîl wood or troes as ho wanted. Thore is sutlicient evidencýe
of lis being, xuot only in legal, but in actual, possession of
the whole.

Theso seem to be ail the inaterial f acts as to the surround-
ings of the case.

According to the colamon law of England " timber " was
strictly applicable only to three kinds of trocs, oak, asti, and
cim, beause of their being fit and commonly cmployed for
building purposes; but by custom otlior trocs, sucl as bîreti
and beech, were aiso considered timber because serviceable
and used for the same purpose. We have the same varieties
of trecs in this country and others, which when of proper
size are used for construction, and are trcated as timnber.
In England as a rul nothing is considercd to be timiber
lunless of twenty years' growth; though in some places they
judge by the size of the trecs, and those that have reached-ý
the dimensions of two feet ini girth or six inclies in diameter.
are classedl as timber: Whitty v. Dillon, 2 F. & F. 68; Burn
v. Bryan, Tr. R. 7 Eq. 143; lloneywood v. llonewOeil, L. ?R.
18 Eq. 306.

As deflned by IRobinson, C.J., in Miller v. Clark, 10 'U. C.
IR. 10, " tnber means the trunk Of the troe or any part of i t
while it exists in the solid state ;" tops and limbs, would bx'
finis excluded. In the present eontract, the evidence show,


