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a Ilew election is ordered the saine liste muet be
llsed.

The persons whose naines appeared on the roll
'Were acoepted by both candidates as qualified
Yoters so far as payment of taxes was concerned,
and though an elector miglit not perbaps be
bound by sncb an agreemient, the candidate
*Ouid: .Reg. ex rel. Charles v. Lewis, 2 Cham.

l~ 171.
The rollis1 conclusive-Sec. 101, ss. 5 ; Dun-

vls . Niles, 1 Chamn. R. 198; Reg. ex rel. Chamn-
6ers v. Allison, 1 U. C. L. J. N.S. 244.

-More votes are however attacked by the de-
rentdant than by the relator on this ground, and

Sscrutiny muet be liad as to that.
4. Tbe defendant should flot be visited with

00ste if the election is simply set aside and a new
eleetion ordered, as the relator would then only
8uceed as to part. - Reg. ex rel. Clark v. Mo.

31le,9 U. C . Q. B. 467 ; Essex Election Case,
9 11. C. L. J. 247 ; Reg. ex rel. Swan v. Rowat, 13
13. C. Q. B. 340 ; Reg. ex rel. (Jordanier v. Ferry,
a 1J. C. L. .1. 90; QueenvY. Hiorns, 7 Ad. & Et.,
960).

J. H. Cameron, Q. C., Ifarman with hum,
contra.

1. As to the question cf the surrender, the8ftlne was coxnpleted in law, froin the absolute
&kbandoninent of the premises by Boyd, and bis
lrelnoval to new premises with bis new partner,
10 y question of liability between Todd, the land-
lord, and himself as to a yearly or any otber
tnancy being absolutely concluded wben Todd

P1anted a new lease to Sinith & Artliurs as the
euecessors of Boyd & Artliurs. One test was,
eOuld Todd maintain an action for rent against
1JOYd after tlie granting sucli new lease, and could
'lot Boydl set up sucb new lease as a conclusive
l'I5wer' and defence ? Undoubtedly lie could.

vVccl . Atherslone, 10 A. & E., N. S. 944, is
a direct case on the point. Lord Deninan, C. J.,
ln this case says, IlIf the expression ' surrender
bY operation of law,' be properly ' applied to
Cases wbere the owner of a particular estate bas
Sen Party to some act, the validity of whichbch
le by Iaw afterwards estopped froin disputing and
Wehich would not be valid if bis particular estate
bad continned,' it appears to us to be properiy
aPplied to the present. As far as the plaintiff
tbe landiord is concerned, lie lias created an
tate in the new tenant which lie is estopped

Tien1û disputing 'with lin and wbich is inconsiet-
'ent 'With the continnance of the defendant's (the
fOinler lessees) terin. As far as the new tenant
S8 0Ofcerned the saine ie true. As far as the

ýefenàant, the owner of the partnership estate
n1 qulestion, is concerned, lie lias been an active

Pi>tty in tlie transaction, flot merely by consent-
11te the creation of the said relation between

th landiord a nd the new tenant, but by giving
llP possession, and so enabling the new tenant

terY
2- lIe ex rel. Rollo v. Be•zrd. ante, is conclu-

ele ht h cnidt muet lie qualified as a
ra1 IUber at tlie turne of tlie election, which it is
elaer commences with tlie noinination.

a- As to costs, Reg. ex rel. Tinning v. Edgar,
'2n'e, is alinost exFictly.parrallel witli this case
'le entitling tlie relator to cos.

Teother grounds taken in moving tlie writ
Ciel' also enlarged on.

Jolis WILsol, J.-Assuming tliat there was a

tenancy froin year to year, was it flot surrender-
ed before the election, and ou tlie let of August
last, by operation of law and the scts of tlie de-
fendant, on bis own sliowing.

Boyd & Arthurs dissoived tlieir partnership,
wlien does not appear, but certainly before the
lst day of August Iast. Artburs is left witli tlie
business andi business preinises. Boyd retires,
pays no fnrtber rent, retains no further posses-
sion, and is se munI a stranger that be swears lie
was no partylto the lease to Smnith & Artliurs, or
ever beard of it tili after the election. !S lie, after
aIl that lias taken place, co-tenant with Artiîurs
in these preinises? Can he now go to Artburs and
dlaim possession as bis joint tenant ? If lie can-
flot, lie is not boisa fide possessed as tenant. s0 as
to qualify lim as Alderman under this Municipal
Act.

On the reasoning in the case of NiciceIs3 v.
A4theratone, 10 Q. B. N.S. 944, is tlie defendant
flot precluded from saying lie is stili co-tenant
witli Artliurs? Have not ail parties estopped
theinselves froin setting up the yearlytenancy now
contended for ? Todd cannot lie allowed to say
this yearly tenancy between Boyd & Arthure
existe, for lie lias made a lease under seal to
Smith & Artliurs. Arthnrs cannot say it suli-
8sts, for lie is a party with Smiith te the new
lease. By operation of law as te these parties
tbe tenancy froin year te year lias merged. Can
Mr. Boyd dlaim tliat it is still existing? Can lie
go to bis late partner and say I arn joint-tenant
wibh you ? I tbink flot; for on bis own showing
lie left bis partner Artburs, and formed a co-
partnership with Mr.Munroe in anotlier place, as
wliolesale grocers. H1e left bis partner to do as
lie pleased with tlie business and the wareliouses
in wliich it was carried on, and witbout doubt
knew at least that Artburs was carrying on the
saine business wbidi lie liad left, witli bis new
partuer Smitb. lias Boyd any more riglit to
assert an interest in the warobouses than le lias
in the goods, whicl before bis retirement liad
been thie goods of Boyd & Artburs ?-See Mai-
thews v. Sawell, 8 Taunt. 270; Thomnas v. Cook,
2 B. & AI. 119; WValker v. Richardson, 2 M.&
W. 882.

1 think therefore thie defendant was not at thie
turne of thse electijun the ce-tenant of Arthiur@,
and witbout tliis lie lad flot the property quali-
fication to bce chosen Alderman.

As to the second ground, tbat the defendant
liad flot paid ail bis taxes before the electien,
it is almitted tbe defendant paid bis taxes
after the nomination and before the pollicg day;
and tbe question is, wben is tlie election ?

Tbe relator contends tliat it is the day of nomi-
nation; tbe defendant says it js the pelling day.

That tlie day of nomination is the day Of elec-
tion seerus clear. Tbe polling day is but n
adjournment of tbe election. Tbe words of tbe
aet seem to put it beyond a doulit, for it declares
tliat tbe proceedinga at electiolis shall be-a
nomination on tbe last Monday but One in De-
cember, wlien, if only one candidate, or one
candidate for eRcli office, lie noniinated, after an
hour, lie shall be declared elected ; but if more,
and a poil be dernanded, then the Returning offi-
cer sisal! adjourn the proceedings until tle first
Monday in January; but, by sec. 73, a candidate
is disqualified who lias not paid ail taxes due by
lins.
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