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enturet#iiiic ,'ro foine tinder lte Miciîsîîi uy br.îlmers in-
cliuîeîl tal ins citrary olei iui ; isti1 n-4 flic c i ti of dehmy was
raillier ait g cj.ttnt tI:tn l«A'Ies. nut îlre tire >ibne ma-derit cames
wiil sihew a dl' 1oit ion li fiile courts ta extend fltic induîlgenice,
lit lt ir tiiscm'etionm, Iu cass wiiere il cannaI lie <aid flint theo delay
nrio.e f'ront the~ act tif the court (ci), 1 do nlot uîjqî-.4e fin1 îlowimig
jaigment tu lie cîttereti mo of flice terni al'ter the trial. Thiis, iîow-
ever, wiii aîmiy gis'o ta tics liermotial revrce"tiatives ofI' tu"el tlic
mait ut recovurismg flic costs of tlic #action. l'inioânt impottrtant
alijtct is tu obtitin îîmos iun t is lie loiiger pas.ilelt t give poi.
to's-don, tu the plîmitl Nir. Itusisell, in vitose itvur thet verdict
va«.

Ir tbis case coulil lie. trcîmt'î as coing umadet' te Communin Law
Plrue'dure Act, sec. 218, w j iould have tu ci n,'ier wlietlicr the
wsords. 44legiil represeittative af sutei cialîîîîiîît," ais tlioy %ttiIl i
fintt claus4e, iait the reprceîmntitve of fie titiv, or thielieir lîr ex-
cutor of file deceaseti jiaintiff, ticcording as lie diest sciseti otf a
freeldt or a terni. CumAide'.ing tlic nature af flic proceeding di-
recteti by tihe :tatute, anid finit it affards fair o;iportunity to the
defendant ta put thet p.trtv wlw I is pae i bilau ta tile proof
ai is titia, 1 thiink tlic legisauture prubamly ititt!Iuctl Ilîntît piqrsoit
clnîîning front the dcceaged plmulutilf as devisee, àimulit be allowed
ta, sue ouit n writ af revirtîr; Anid if mIa, finat lcivs lie otlier diffi-
cîilty liian flint whiclî 1 have stitteti, ltat tlis proceeding glmven by
the mict cuit iardly b eoxtuidted ta a case 'sulcre une oidy tiieiction
vas brouglit, but the plaintiffe derîtti iîsa occurreti before flic nct
vas passeti.

1doubt w'etecr we can pruperly carry il back. but as 1 uiîdcr.
stand nay broterà du net féel atuy dificulty on tlint point fics rule
cati go, antd flic question can bu brouglit up forntaily, if it shall be
contendeti on tihe othtr .4ida that tihe Commuin Luw l'rocedure Act
cannaI be appie ta this case.

Dvt'xs, J.-l îiîink the rule shouiti li madie absoiate, that thte
jutigient may be entereti sune pro lumne ii faveur of Colin Russell,
for uhotu tict çerlietwas found. The court grantedi rmlc nisi aon
the application of the defentiant, in the ern after tihe verdict vas
rende, ed, wbicb Fiule coulti nat be brnugbt on la be argueti b>' rea-
son of the exhibits fileti at the trial having been tuislaiti, anthe
rulle vas enlargeti fran limeta linie. Nov alîbougit itiray be Ar-
gued that St was flot thse act of the court Ilsat flic ehiblîs were
maisiaiti, and coutd nlot be founti, yet it vas certainly tict ct ai the
court lu granîing the ruls niai, wbich preventeti tlie plaintifffront
entering up jutignent upon the ve-lict; andi if thst l liat flot
been rateti, the plaintiff couil ba%, utered up the jutigmenl,
vitetber the exhibita bail been fortbcoming or lot. The vaut af
lte extIbits bath parties bave felt inipedeti their pressing an argu-
ment tîpon lte courts and if tbey had argueti the case without thent
the court voulti bave felt it impossible ta give any satisfactory de-
ciaien. The cases are ail cotiecied in Evans v. Res (12 A. & E.
167.) Six years Waer Mr. Just!ce Wigbtsnan, ini Miles Y. Bougb,
(3 D. & L,. 105, 10 Jur. 390) coiidered the point aitain. There,
as in ibis case, tiiere vas an argument uponth1e death o! the plain-
tiff. Il vas a case invoiving questions o a nv'uit fact. Aiter thse
triai ai the issues in fact, tuec defenclant moveti fora new trial, and
obtîjineti a rule nisi, viticli upan argument was disbargeti, andi then
the plaintiff set davn the issues in iaw ta bc argueti, which did
nlot corne on ta be argueti tit a year :tfterwartlq, before visicis tinte
the plaintiff dieti. Mr Juqtice Wigbtinaîi sa'id, IlIt vas contenti-
eti fur thse defendant thal tihe only cases in wbicb jutigment could
be entereti nune pro lune, were tho4e in viîich vothing rernaineti
ta bc doue ait tihe titue ai the deatis ai'tie parties, butta ýronounce
judgnntnt; and thse case baving been heard, thet court, tusteati ai
givingintigmeut inimediately, toak finie ta consider, and the deatb
intervenetibefore tbejuiginent vas pranounceti. Upon examnina.
tion, haveyer, ai the cases viticit are reporteui on titis point, it ap.
pears ta me that the practice is ai far mare liberai exteut; and in
sucb cases as the present lte court bas aiiowed jutigment ta be
entered nuie pro lune, unlesa the dela>' vas occasioneti hy tbe la-
chus of te plainatilf, or some prejudice &rase ta the other parly, ta
which he vauld nlot athervise be subjeot."

Suppose then tbe jutigment to ha antereti nunc pro lune, the
usai question ls vhether, tbe judjýment; baving been entereti, anti
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tile deatiîe i le plaintiff lavimig littiblettedl before flimc passing ai
thea Coinni Law lrocetiure Act, the iirtie.' claiming titraugli tlic
plaiintiff tiro entitîcti ta thet bmi.'i'ts ai fic 248tii sectioni, ta enter
a suigestion itpaît wiicls te a ve flice benctit of fict juiuîeut, witlî-
otut b .eimmg driven tean new actioni. 1 <la not tîiik flimat flie relire-
4entaîiî'es oif thte mîceas-et plaintiff vould ijedrivcn tu a new action,
eveit if tict Commuan Law i>racetlure Act imati imat paamscdl, for it ap-
pears la nie linsir course woulti be ta sue out a seare jacit quart
huberenit )îotse.çi.ni aon as respects flice landi, joinitig tihe persen-

iii repremseittive ln the vrîî as pliimtîlff in order ta have ezect-
lion foîr flic cashs. Sec Faster ami Scire Etirias, 181), quotm.g
Ilno. Abr. il Scirt 'ea, C. 6. ; htol. Abr. 889, whcro it lit -nuid
timat ini a reai action tlie ! eir @hall have flic scere fitta, andi lit a
mixeti actioni, if flie latîls tu bc recovereti bc (ce simple, flic liir
atnd executor shall jain In flic e scre.tiseî:#, aund the imeir suhait bave
itle excetiin as tae li lnds, anti the executar execution as ta the
dama ges. 1 utt<ierstand lthe vicatîing aoit effecl ai flie Cauion
Lair 1'roccdure A~ct ta be, thint flie wri ai revivor andi suggestonm,
the truta ai viicb tiuy bit triei, are suiîs4tituted for timet serftu:(s
It aplîcarg ta tue fic 248th section altectei flie ttate oriticase ns
it titei woud hanve situai, if juigmuent liait been entereti anti is de-
iivery ai possecssion thercupan; liat takien place. I sec natming ta
prc'enî ltme ciaimîtanîs iîaving flime benefit ai eîtering a suggestiont,
anti if lime îleenmlaii denies the fruti of il, timen ao' cannpe lucre
itusathle 'triai ltercupon. ttvoulute alîsa§rd tacotupel tbisntlu
go over lthe saute groatid agaits in e.4lablislting their tille. upan
wbich the court lias given juigmest lb favour ai lthe persan front
vinî thîey clniim.

3icLEA.Ày, J, conctmrred.
ule abacîlube.
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1.1 4' 15 lie., eh~. 51, sec. 11, su&-ec. 16-A rbittstion-o lie
of deuistnt.

L'nder time 14111 & 15 Vie. eh. bi. ac Il sut-me. 16.,à notice fore lands msy li. de-
>Irtd fc nrn ud neu sntice glvea for th1e sarne land. even after the, aritr-
toms nonmed in the, lirst ntIce have mett ait are engaged lu the arittmion ;and
un sward mialle b>' lhenm aRc' sui notice of d'atstnient ln si-d.

Quere. whetmer tho arbitration umîder the, second notice aleu t. dutted froint
orbether the Poiler axtends oniy te the artuitrators firbt appointcd.

1%r Mexu,. ,t-Teawacd mide by the tiet mxbitralors was ata 1a4 la tbis
case, 1-e ummdcm sut-ue. 15, ant amaril cannot;l e made by tva artitratoro, ubeti
lme thts'd refussa I e.

Thmis was a special case, stabesi in effect:-
This la an action brought by lise plaintiff against tte defenti-

atnts for the recovery of £3,116 ô b. 9d., vbicb sunt vas awarded
ta the plaintilf upen refereuse pursuant ta the Baiivay Clauses
Consolidation Ad, lb manner anti form, as set forth in the decia-
ration and ples, in Ibis cause (wblch vas reierred te se part af ttc
statement ai Ibis cause), andi by tse consent ai the parties and
by the order ai t11e Honourable Sir John Beverley Bobison, Bar-
onet, Chief Justice ai aur Court af Queen's Benict, datei te 29th
of Niay, 1857, accordissg tu the Common Lav Pracedure Act, 1850
the foiioving case bans been stated for thse opinion ai thse court,
withaul any pleadings.

The plaintiff was scizeti in fée af certain lands in tbe township
oai lmiton, lu tise caatity ai Northuumberland, bemng part of'
lots Nos. 3, 4 anti 5, in concession B; anth 1e defendar..s laid out
their raiivay over anti acrous time sanie, anti occupieti a portion
af lthe saine,cantaining seven acres andti leuty-niue tundredîlis
af au acre af tneaubov lond, anti servemi ttc usual notice requiring
lte saine for tise put'poses of their railway, saisi notice baving
been sa serveti an lthe I4tb day ai Marcb, 1856.

Andi tbey, the defendan-s imtnediately thereaiter took possess-
ion of tbe landi mentionedti Ierein, andi encloseti andi fencedthelb
saine, andi made theïr rstilvay tiseroan, long befare the said avarti
vas matie, sud long before the service af the saisi notice by tisen,
thc defendants, ai tbeir intention ta desist fron their saisi first
notice; and lb. deisadants have eontinued ever since ta posses
and use tte sais landi for their saisi railway.

TisI the notice s0 servesi on the 14th day cf Mard, wu ln the
wards anti figures foilowing, tot la te say;

ci Notice.-.T0 Thomas (3rintsbawe, of tbe tavnqhip of Hlamilton,
in tse county ai Northumtberland, Esquire. Take notice, ltat
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