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Rick v. GEorGE—ARrpaan v. OrciiArD-—IN RE STARLING,

|Tns. Case.

were ordired to be paid in the usual manner
under a decree for sale. An application was
now made for a final order for sale.

Tue Juvars’ Srcretanry —The Accountant
not having found specifically by his report
whether a sale or foreclosure should be had, the
order cannot be made

(Reported by MR, CHARLES M-8, Mudrol al-Law )

Ricke v GEorGr.

Motion to dismiss for wurt of proseculion—Abatement of * . . T
s HIRUAC f, the Lill be dismissed, plaintiffs to pay the costs

sutt by death of a defendant.

A defendant, who is also executor of o co-defondant, by
whoso death a guit has been nbated, cannot meve to dis-
miss plaintiffs’ bill for want of prosecution; his culy
course is to move that the plaintiff be ordered to revive
within a certain period, otherwise that the bill be dis-
missed. Nor can a co-defsndeat, who has appeared and
answered by the same solicitor as a defendant who is
procluded from making such an applicztion, move to dis-
misy; though he could do =0 if he bal appeared ard
answered by a different eolicitor.

A defendant may move to dismiss, notwithstanding replica-
tion has been filed and the cause is at issae.

{Chambers, October 13, 1866.].

Ilector, Q C., moved on behalf of Cleghorn
and Agar two of the defendants for an order that
the plaictifia’ bill might be dismissed for want of
prosecution, or that the plaintiffs might be
ordered to revive, one of the defendants, Benja-
mir. Scamon having died.

The bill was filed in 1855, the answers were
all filed before 1857, replication was filed some
years ago, and the cause had been set down for
hearing at the Sprirg Sittings in Toronto in 1866,
when the plaintiffs’ solicitor became aware of
Scamon’s death. Although there had been great
delay in the progress of the suit, yet the plain-
tiff’s solicitors were not rolely to blame for it.

Geo. Morply and R. Sullivan on bebaif of the
plaintifis, contended that replication having been
filed. the defendants could not move for want of
prosecution, their only course being to proceed
under Order 57, See. 6, and set the cause down
for hearing.  Also, that the suit having abated
by Scamon’s death, was an apswer to the motion
so far as it sought an order to digmiss, the pro-
per motion in such a case being for an order that
the plaintiffs do revive the suit within a limited
time, and in default of tiaeir doing so that the
bill be dismigsed.

Tre JuDGE'S SECRETARY,—I must hold in
accordance with the decision in Spawn v. Nelles,
Chan. Cham. R. 270, that a defendant is not
obliged after replication filed to set the cause
down for hearing in order to have the bill dis-
missed, but that he may apply in Chambers for
an order to dismiss for want of prosecution.
While the only course open to the defendants on
the death of plaintiff is to move for an order that
his representatives do revive the suit within a
limited time, or in default that it be dismissed,
and that on the death of a defendant the only
course his representatives can take, is to move
that the plaintiff do revive the suit against them,
or in default that the bill be dismissed—yet the
death of o defendant is no bar to & co-defendant
moving to dismiss for want of prosecution.
Williams v. Page, 24 Beav. 490; Hall v. Green,
2 0. C. Jur. 42.

In tae present case, however, Agar, one of the
defendants now applying being also an executor

of the deceased defendant, cannot move to dis-
miss. Cleghorn appears by the same solicitor,
and seems on that ground also prevented from
moving. In Winthrop v. Murray, 7 Hare 150,
it was held that a defendant who had filed s
angwer and was in a position to move to dismiss,
could not do go if a co-defendant appearing by
the same solicitor had not filed his answer; and
ree Rees v. Jacques, 1 Grant 352,

The proper order, therefore, to be made is
that the plamntitfs do revive and brirg the cause
on for bearing at nex:y erm, and in defanlt that

of this application.
Order accordingly.

ARDAGH v. ORCHARD.

Final order of foreclosure—Delay tn moving for— Notice of
motion.

Where a party entitled to a final order of foreciosure
neglocts to apply until nearly two years have elapsed
from the time his right to the order first accrued, the
order will not be granted ex parte

[Chambers, Oct. 18, 1866.)

This was an application in behalf of the plain-
tiff for a final order of foreclosure. The money
was payable under the report on the 17th
November 1864. The application was made
ex parte on the usual papers.

The Jupges’ Secrerary,—Under such cir-
cuwmstances of delay the plaintiff is not entitled
to the order ex parte, and notice of motion
must be served on the party entitled to redeem,
it not appearing that it would be cither difficuit
or expensive to do so.

INSOLVENCY CASE.

(1N THE COUNTY COURT OF THE COUNTY OF HASTINGS.)

In RE FRANKE StaBLING & CO. AND RE STARLING
AND ARKLE.

t Act—Application for di
On an application for a discharge under sec. ¥, sub-sec. 10,
of the Insolvent Act of 1864, keld unnecessary to mail

notices to creditors under sec. 11, sub-eec. 1.

[June 3, 1866.]

Application by petition on behalf of Starling
and Arkle, insolvents, for a discharge in both
matters, under sub-sec. 10 of sec. 9 of the above
act.

Holden for assignees and opposing credito.s,
objected that notices of the applications had
not been meiled, post-paid, as directed by sub-
sec. 1 of sec. 11.

Dickson for petitioners, contra.

Surrwoop, Co.J.~The Insolvent Act requires,
by different clauses, notices of meetings of credi-
tors and other notices to be given, without spe-
cifying what the name ehall be, and there are
only three cases in which the kind of notice is
gpecially desigaated, viz. : in sec. 4, sub-sec. 13,
in regard to the sale of real estate; and in sec.
9, sub-sec. 6, in regard to proceedings for con-
firmation of discharge given by creditors, and
sub-sec. 10 of same gection, in regard to insol-
vents applying to the court for a discharge. Sec.
11, sub-zec. 1, provides, ¢ that notice of meeting

Insolr harge—Mailing notices.




