
November, I 866.J LAW JOURNAL.
Châan. Citani.] Rick. v. <IEOîo;E-AitnÀs-n v. ORcîTRÀD--IN RF. STARLING.

v'ero oirdcred ici ho ptîit in the uqual mariner
ainder a decree fir sale. An ap)plication was
now made for a final ortler for sle.

Tuur JuinnEs' SîCctETAîev -Thse Acceuintant
not liavittg founti specifictally by bis report
wltethfcr a sale or forecto.sutre blîouid be lio, thte
order cannot be mtade

(R&eporled by Mit. CliI SLES N10-s. .Si,,-.. uiv

v GEtut v
M"ffion to 1isenss for bivit c rsc ~ttnclc

suit byi cath of a defendctnt.
A defendant, wvho la aiso executor of a co-defsndatit, l'y

wlteso death a suit hma been abated, cannot nove Su dis-
miss piaintilfa' bilt for want of preisecuttlon; his cuiy
coure 18 to nove that the plaintiff be ordered to revive
witlîiî a certain period, otberwise that the bill le dis-
miesed. Nor can a codefendeat, who bus appeared andi
answered by the saine solicitor as a defeudant -%hIo ta
procluded fron zuaking surit an spplicxttou, inove to dis-
mies; titougli ho could do ico If lie bal appeared and
antiwered by a ditti-rent enolicitor.

A defendant niay nonve to lienieFs, suot%% ithstauding reptica-
tion lias been fltcd and the coiusè sta aS 1,-uù.

[CI)tamberF, Octobt-r 13, IS65.].

liector, Q C., inoved on beliaîf of Clcghorn
aend Agar two of tise defendauts for un order that
tise plaintiffe' bill xigbit bc dismissed for svant cf
prosecution, or tîtat te plaintiffs might. be
ordered Se revive, eue cf te defendanta, Ilenja-
mir. Scamon hseving (lied.

The bill was fiied ln 1855, tise answers were
ail filed before 1857, replication was filed some
yenrs tige, and the cause had been set down for
hearing at tise Sprir'g Sittings in -1 route in 1866,
wheen the plaintiffs,' solicitor became awnre cf
Scntnoti's deatis. Althougis there hadl b2en great
tleltiy in te progress cf tise suit. yet the plain-
tiff'ts solicitors were net ttoily t0 blamo for it.

Geo. Jforpl-.y tnd R. Sullivan on behaït of te
plaintitisb. cuîitetRk- tuaS î-eplicatien batvinig becît
filed. tue defeutdants could net iteve for wteut cf
pi-esecution, their enly course being te proceed
utuier 01 der 57, Sec. 6, and set thse caube down
fur lîearitg. AIse, thüt tise suit liaving abatedt
by Scatnsosî's deatis, xvas att answer te the motion
su far as it souglit an order te di8misa, thse pro-
per motiosn in sucis a case being for an order tisat
te plaintiffs do revive tise suit within a limited

titîte, and in default cf thieir doing 50 that the
bill bo disnuissed.

THE JUDGE's SECRETAY,-I muat 1101l in
accordance with the decision in Spawn v. Yelle3,
Cisan. Chamt. R1. 270, that a defendant la net
obliged after replicatien, filed te set tise cause
down for hearing in erder te have thse bill dis-
misaed, but that lie may apply in Chambers fer
an order te dismiss for want cf prosecutien.
Wisile the only course open te the defendants on
the deatia cf plaintiff is te move for an erder that
his representatives do revive tise suit ivithin a
limited time, or in defanît that it ho dismissed,
and tisat on thse death cf a defendant the enly
course his representatives can taise, is te move
titat the plaintiR de revive tise suit againat tttem,
or in default tisat thse bill be dismissed-yet thse
death cf a defendant is ne bar te a co-defendant
nsoving te dismis for want cf presecutien.
Williams v. Page, 24 I3eav. 490 ; Hall v. Gretan,
2 U. C. Jur. 42.

In thae present case, isowever, Agar, one cf tue
defeadants new applying being aliso an executer

of tho deceased defendant, cannot roovo to disa-
miss. Clegborn appears by the sanie solicitor,
an~d seems on tbat ground also prevented fromi
m îving. In Winthrop v. Murray, 7 Iare 150,
it ivns held that a defendant wdîo had filci his
nvwer tand ivas in a position to nove to diemiss,
cciuil net do soi if a co-defendant appearing by
the sttnie solicitor 'Bad not tiie(i bis aswer ; and
>ùe lee. v. Jacques, 1 Grant 352.

Theus lerorer order, iherefore, to ho made is
t1int t he jil:ititfs do revive and briî'g the cause
01) for be,îriMg at neli Crut, hud in defitfflt 112ai
te LUiI be dhstîîissed, lilzi nitis to pay ilie costs

of titis tapplicationi.
Order accordi:igiy.

ARDAcît V. Ou1CîAttu.
Final ordtr of foreiosure- Delay in maoving for-Nc<ice o-f

Whiere a party entitled Su a final order of foreciosuire
neglecta to apply until nearly two years lim~e elapsed
fron the tinie bis riglit te the order first accrued, tite
order will flot lie grantcdl ex parle

[Chambera, Oct. 18, 1866.)

This was an application in behialf of thte plain-
titi' for a final order of foreclosure. The inoney
was payable under the report on the l7is
November 1864. The application was made
ex parte on the usual papers.

The JUDGES' SECUETARY,-Under suchi cir-
cut-ustances of delay tihe piaintiti' is not eutitled
to the order ex parte, and notice of motion
must ho served on tihe party entitled to redeeni,
it uot appenring that it would be cither diflicuit
or expensive te do so.

INSOLVENCY CASE.

(IX TITE COUXTY COURT 0F THE C0UNiTY 0F HASTINGS.)

IN it.FRANr, STAULINO & CO. AND RY STARLING
AND ARICLE.

Ia.soirent Act-4picaiosfor discharge-Mailing notices.

On an application for a discharge under sec. V, onb-sec. 10,
of the Insolvent Act of 1864, heUd unnecesary to mail
notices to creditors under sec. 11, euh-sec. 1.

fJuuo 3, 1866.]

Application by petition on behalf of Starliug
and Arkle, insolvents, for a discisarge ln both
matters, under sub-sec. 10 of sec. 9 of thse above
act.

iden for assignees and epposing credito.a,
objeoted thttt notices of thse applications had
not been mnliled, post-paid, as directed by eub-
sec. 1. of sec. il.

Dickson for petitioners, contra.

SHIRwooD, Co.J.-The Insolvent Act requires,
Ib y different clauses, notices of meetings of credi-
t ors aend other notices to be given, -without spes-
Icifying what the name shall be, and there are

sealydesignateti, viz. -in sec. 4, sub-sec. 13,
iregard te thse sale cf real estate ; anti in sec.

9 , sub-sec. 6, in regard te proceedings for con-
firmation of diacharge given by creditors, aend
sub-sec. 10 of sanie section, in regard to insol-
vents applying to thse court for a discisarge. Sec.
11, sub-sec. 1, provides, cithet notice cf meeting

1Ins. Case.

[Von. il., N.S.--303Noveinber, 1866.] LAW JOURNAL.


