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ortlinary incidents of hunian life, and the comtnon law, which embodies the coin-
mon sense (if the nation, proceeds upon commnon sense assuimptions. I do not
thiiik it is any answer to tell people xvho complain of the establishment of sewage
Nvorks in their nieighbourhood that if, and wvhern, the sewage myorks liecorne a nuiis-
ance, ini the real and proper sense of that word, such works cani be restrainied bv
irnutctioli. Land is certainlyiviilCre umarketable wheni it is froc froin works of
that character than when sncb m~orks are establiihed, although the ncighbours
nmay have the ordinarv rights of citizeins to engage in litigation agaitist sncbl

wcrswhen they becoine a niuisanlce.'
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The case of V'nxr v. (rea? I Vesera. Railwiy Co., 14 App.Cas. 179, \vas au
;1ltfcll brotight bv the plaintifi' tt leoe<ainages for injuries stistaitied by hini
(la 1er tlie folloxving cru stîesTho defendant conipanly had agreed ,vith the

oî~itr the plkinitiff that the bittter should shunt the defendants' trucks nopon
their uine. and shotild supplv hum ses ind men for that purpose, the defendants ta
pro'.ide boys to assist in the sh .ntiing ;vhen they had boys, and whei they liad
nelt the shimîiitin.- was ta be (font \itlîoît boys. For several vears the plaintiff
as a. servant aof the cotntractor shuniite' trucks omn the defeidaniits' track, sumnetimnes
with. and soinetimues without, b( vs. Thei aperation of shntnting \vas, as the defund-
ant kniew, daugeuraus to anv niaiti performing it without assistance. The plaintif'
(n 01We ore1asion asked the d(efeiiî anfts forenan for a boy, but as the company ouild
not provide mie, proceeded to 4hunt trucks, and Nvithout an\v negligence on his
part \vas injured by a truck mni inig ovei hiiîn. At the trial a too sympathetie
J111- '~v av tiie plaintif' a Verdict for i,50. The I)ivisional Court (Mathe\%v and A.-
L Smiîth, JJ.,) refused to set aside theu verdict, becauise they ;;'ere of opinion that
there \\as eviclence of negligenc c on tht' defendants' part, and that under Thomas
v. Quarterinaine, 18 Q.I-LI. 685, a"d Yamrmouthî v. France, i9 Q.l3.D. 647, it \vas a
question for the jury Nvheltlier tfe plaimtiff wvas volens within the lneanitng of' the
iiuaxii iolenti pion fi! injuria, and that ilhere wvas evidence that the plaintiff did
liot act voluntarily. But oIn aiýpeal t() the Court of Appeal the verdict wvas set
aîside, and thË action clisniiss,.d(, on the grotind that even if there wvas evidence of
liegligenie on the part of' the dlefe!itlaits,the plaintif' had acted voluntarilv and \vith
full knowledge of the danger lie rail. This decision the House of Lords now
siustains, büth on the grountd last inenitioned, and also on the grotînd that there
was no evidence of any negligente or breach of duty on the part of the defend-
ailts towards the plaintiff, and therefore he had no cause of action. On the imuch
discussed question of the applicabilitv aof the mnaxirn volenti mon. fit injuria, Lord
liramiwell offers somne pithy observations, holding in effect that whenever a inan
is not physically constraitied, and he eau at his option do a thing or not, and he
does it, the inixim applies, and evi-deiitl regards the two cases above mientioned as
-Eslablishiîîg a " novel doctrine." Tord Herschell, however, is careful flot to coin-
mit iiirs 'If to any opinion as ta tnc correctniess of those <lec.isans The unsub-
stant:i.t clîaîacter of the plaintiff'- case is thus neatlY put by Laýrd 1 as'>r


