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The plaintiff was travelling in a second-class
carriage from Ashton to Manchester, and the
train by which he was travelling was stopping
for the purpose of the Manchester tickets being
collected at the Miles Platting platform of the
branch Jine from Ashton before-mentioned, and
some 800 or 400 yards from the spot where the
points from the sidings open on to the main line.

The coaling shed before-mentioned is the place
where the engines are supplied with coal, and on
the 20th October an engine which had just come
off a joarney had, in accordance with the usual
practice in such cases, been given in charge by
its driver and stoker to a servant of the com-
pany, whose business it was to see to the coaling
of the engiues. It had been coaled by him at
the coaling shed, and was slowly returning there-
from, and in the course of being taken by bim
from the eoaling shed siding to the other siding
leading to the engine shed. Iun the ordinary
course of things, the engine after coming from
the coaling shed would have gone along the sid-
ing, until it had passed the points of the siding
leadiog to the evgine shed, when it woald have
been reversed and backed over them into that
shed, but just at the moment when the man in
charge of the engine should have reversed its
action, he was seized with a fit and fell acvoss
the fcothoard of the engine in a state of insensi-
bility. The consequence was, that the engine,
instead of being backed into the engine shed,
proceeded onwards upon the siding towards the
points opening on to the main line at the moment
that a down express train from Manchester, and
an up express train from Rochdale were ap-
proaching the station at full speed on the up and
down main lines. At this juncture, the points-
man in charge of the signal box and points at
the part of the line, seeing the engine, with the
mau lying across the footboard, approaching the
main line of rails, and having but an instant
in which to decide what to do, came to the con-
clusion that the least hazardous and dangerous
course to pursue, was to turn the points of the
main line, 80 as to send the engine on to the
Ashton branch line, knowing that if any train
might happen to be there it wouid be either
slackening its speed, or at a stand still, whereas
if he had let it go upon either of the main lines
of rail it would infallibly have come into colli-
sion with one or the other of the before-mentioned
express trains travelling at top speed, when the
consequences would in all probability have been
far more disastreus.  Under these circumstances,
therefore, the pointsman deliberately turned the
runaway engine on to the Ashton branch. The
result of his so doing was, that the engine ran
on until it reached the spot where the train in
which the piaintiff was sitting was standing as
before-raentioned, and, coming into collision with
it, caused the injuries to the plaintiff of which
he complained in his declaration.

It appeared too that, since the accident, the
defendants bad altered the siding in question, so
that on leaving the coaling shed the engines now
run, not on the same line, but on a supplemen-
tary siding, leading to a “dead end,” where a
runaway engine would be brought to a standstill,

The learned judge told the jury that the lia-
bility of the defendants depended ou the regli-
geunce of their servants being proved, and that it

was negligence to do that which, under the
circumstances, was dangerous, or to omit to do
what ought to be done, but it was not negligence
simply to omit to do the best under the circum-~
stances. The question was for the jury; was
there any negligence in the pointsman, or was
there negligence in the defendants having only
one man to coalthe engine? The man had done
it for years, and, but for his unforeseen and un-
expected illness it would have been safely done
on this occasion. The company did not know,
nor was it proved, that he was liable to fits.
Then as to the siding, no doubt it had hbeen
altered since the acecident, but it was not negli-
gent in them not to guard beforechand against an
accident which could not reasonably have been
foreseen., L

The jury found a verdict for the plaintiff for
£110 damages, and 2 rale was afterwards moved
for and obtained by Manisty, Q C., on the part of
the defendants, for a new trial, on the ground
that there was no evidence of negligence in the
defendants to go to the jury, upon which liabili-
ty could be fixed on them, and also that the
verdict was against the weight of the evidence, .
and now

Iolker, Q C., and McQonnell, for the plaintiff,
showed cause agalast it, and contended that the
verdiet of the jury establishing negligence in the
defendants was well warranted by the facts and
evidence of the case. We do not complain of the
act done by the pointsman, for probably he did
the best thing which under the circumstances of
the moment he could do, for had the engine been
allowed to proceed as it was going it would have
gone on to the main Rochdale line and came into
collision with the Yorkshire express, and had he
turned it on to the other main lire of rail a like
result would have followed with the Manchester
express. The jury, however, considered there
was negligence in the company, and the plaintiff
says the negligence consisted in this; first, that
there should have been two men employed on the
engine at the coaling process. A man engaged
in such a job is very liable to become affected by
the sulpburous vapour arising from the burning
coal. By one of their printed regulations they
seem to provide against the very event of the
sudden illness of a driver of an eungine, by al-
ways having two men attached to the engine on
a journey, and it cannot be contended that, if
two men are necessary on an e¢ngine when run-
ping on the main line, they are not equally so.
when travelling up and down a siding, where if
the epgine runs away it must get upon the main
line. [BramwsiLn, B.-— You might almost as
reasonahly argue that there ought to be three
men on the engine in case two should fall ill at
the same moment | The second point of negli-
gence was inthe arrangement of the siding rails,
the points of which before the accident stood
always open on to the main line, bat which have
been altered since by adding a small sapplemen-
tary siding, so that an engine now running away
from the coaling shed would not get upon the
main line as it would previously have done, but
would run on until brought up at a «* dead end.”
This obvicusly shows whut the defendants should
have done hefore; the precaution is an obvious
one, and the defendarts as public carriers were
bound to use and adops every possible reasona-



