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10 THE PREROGATIVE OF THE CROWN

may be held to belong to him by virtue

of his office,as inthe caseof the Govern-

ors appointed by proprietors, or elected

by the people, before referred to.^

But, without discussing this last

point, enough may be found in the Bri-

tish North America Act to elucidate

the extent of the Prerogative of the

Crown in the local legislation of the

Provinces.

It has been shown that the ( er-

nors and Lieutenant-Governors ot the

old American colonies exercised the

Crown's prerogative of calling together

the Legislative A ssemblies in the Sov-

ereign's name. In the former Provin-

cial Governments of Canada, the Lieut.-

GovernoiTS of Upper and Lower Can-

ada, and of Nova Scotia and New
Brunswick, and the Governor of Can-

ada, were specially authorized ' in the

Queen's name,' to summon the Legisla-

tive Assembly of these Provinces ; and
by section 82 of the British North
America Act, this power is expressly

conferred upon the Lieutenant-Gover-

nors of Ontario and Quebec, and by
fair inference, from sections 88 and 129,

upon the Lieutenant-Governors of

Nova Scotia and New Brunswick. The
Imperial Colonial Regulations also

provide that the Governor of a colony
' has the power of issuing, in the

Queen's name, writs of summons and
election to call together the represen-

tative assemblies and councils where
they exist, and for the election of their

membei's ; and also that of assembling,

proroguing and dissolving legislative

bodies.'

The legislature, so summoned in the

Queen's name, has exclusive legislative

authority to make laws in certain

classes of subjects defined by section

92 of the British North America Act,

and which laws by the unrepealed

clauses of the Constitutional Act of

1791, are to be 'assented to by Her

(1) ITie Lonis Commiasioners for Trade and
Plantations communicated with the Gov-
eraors of these colonies ; and to the Lieu-

tenant-C}overnor of Pennsylvania, if not to

others, royal instructions were given.—Penn-
sylvania Archives, 1740, p. 616.

Majesty,' or to 'be made by Her Ma-
jesty by and with the advice and con-

sent ' of the local legislature. These
laws, which, by the Act of 1791,
require the assent of the Crown, are

the laws relating to ' the time and
place of holding elections ' (s. 25), re-

pealing or varying laws then exist-

ing, or in so far as the same should
thereafter be repealed or varied by
temporary laws (sees. 33 and 50),

altering the constitution of the

Courts of Appeal of Upper and
Lower Canada (sec. 34), varying or

rei)ealing the provisions of the Act
respecting the Clergy Reserves (sec.

41), altering the law then established,

with respect to the nature and conse-

quences of the tenure of lands in free

and common soccage (sec. 4.
"5). The

Union Act of 1840, also provided that

'Her Majesty shall have power, by and
with the advice and consent of the

Legislative Council and Assembly, to

make laws for the peace, welfare and
good government of the Province of

Canada, such laws not being repug-

nant to this Act, or to such parts of the

said Act [of 1791], pasied in the thirty-

first year of his said Iatt> Majesty, asare

not hereby repealed . . . and that all

such laws, being passed by the said Leg-
islative Council and Assembly, and as-

sented to by Her Majesty, or assented

to in Her Majesty's name, by the

Governor of the Province of Canada,
shall be valid and binding to all intents

and purposes.' Of the classes of sub-

jects, specially mentioned in this Act,

which are now within the legislative

authority of the Provincial Legisla-

tui-ea, are, the establishment of new
and other electoral divisions, and al-

teration of the system of representa-

tion (s. 26), laws relatingto or affecting

Her Majesty's Prerogative touching the

granting of waste lands of the Crown
within the Province (sec. 42, amended
by 17 & 18 Vic. c. 118,s. 6), the consti-

tution of the Courts of Appeal, of

the Court of Chancery for Upper Can-

ada, and the place of holding the C/Ourt

of Queen's Bench of Upper Canada


