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death. 1 mnake 'io distinction between the trustee, herséi a
beneficiary, and the. otiier beieilaries. It is true that a dis.&e.
tioni&iy power is conferred upon the trustee, and she was not
to bc boud to divide equally, but she, was bound to give eaclx a

115i0e," and the. Court in suefi case would restrain ber fromn
giving a purely illusory share. The primâ fade right was t(>
have itn cqual division, and it was nlot intended liat the. trnstee
ahouuld set eaPrieiuusaly or dishonestly. The Court cannot exer-

c11e the. personail disectionary power conferred upon the trustee,
but in i a position to carry out substantially the intenition of the
téxtatrix. Thi. property iticluded iiu the residuaryv clause -and
i inedudex the lot desceibed iij the second clause-in my opinion~

mhoould lx, dlatribate aecording to lhe number of grandehiIdrein
living at the deati of the testatrix, the share of ech being in-
vreaused by the share which Margaret Biîuacomnbe would have
taikeni had mlie surivlved.

If il appeaxs nee8ry tiat a truelcee should be appoinled, 1
znay b. spokien lu, or it may b. made the. suibjeet of a siibstantive

Comtsiu f Il parties ouI t the estate.

MACDONFIA V. DÂI5LNoJ.-MARCH 2.
.1rhifr.Iion ai Rtac G on ~nt of Premis(s Fiz.4d

biy AwwdA <ion for- Yahir of Use and Ocicnaio-Fair Rot-
loi1 Valfir of Prlù,Eidrnccl1-The plaintiff sued for the
M01n4y ofl» uth tii. dtcudanîii'm use andi occupation of pr'emise
il, th,. e17 of Tuirnt. trum thi. 3oti September, 1910, until the
291h Juily, 1914, clalming *12.5 a inionti, or $5,750, givinig credit
for 4C,2.50, pald on account of occupation rent. Tic learnad

JUdlst wid that ilo nutimfiactory- evideuve of the fair rentai value
of the. premNa waa given; and that the plaintiff iad no right to

rq"sYvor uipon thie bai ut a use andi occupation rent, In a brief
writtd-i opoinion the learneti Jutige referredto a previous action

fire>wri thei. wu. parties, Mane»il v. Davies (1913), 4 O.W.N.
62() utiop upion an arbitration andi an award made

fry thi. arlbtrito>rm. Ie foid hbat thie defendant had paidth le
pgahutiff, for the. penleti of il occupation, at tie inereaso.d
irmiiid mit deterihiied uipon by tie arbitrators, with interet-
i Il P,04250; and, nf the. award had nul b.en set aside or

qijflif)M.tus waa all the plaintiff was entilled Wo. Action
dimnm4 with ;-ostx, 0. Il. Wataon, K.(.., for the. plainltiff. M.

H.LLudlwiK, KCI.,' for the. d.f.ndant.


