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(ii.) Where fthc sum namcd La to be paid as liquidated damages for a
breacli of the contract:

(iii.) Where the sum. named is an amount the payment of which may
be substituted for the performance of the act at the election of the person by
whom. the money is to bie paid or the act done.

Where the stipulated payment culnes under either of the two first-men-
tioned heads, the court will enforce thle contract, if in other respects if can
and oughtto lie enforced, juaf in the same way as a contract flot to do a
particular act, with a penalty added to secure ifs performance or a aum named
as liquidated damages, may be specîieally enforced by means of an injunction
against breaking Lt. On the other hand, where flic contract cornes under the
thîrd licad, Lt La satisfied by the payment of the money, and there is no ground
for the court to compel the specific performance of the other alternative of
the contract. "There are," said Lord Bramnwcll, in Legh v. Lillie (1860),
6 IL. & N. 165, 171, 158 E.R. 69; "three classes of covenants; first, covenants
not to do particular acts, ifli a penalty for doing them, whicli are within the
8 & 9 Wm. III., c. il: secondly, covenants not to do an act, witli liquidafed
damages to be paid if the acf is donc, which are nof within the statufe: and
thirdly, covenants thaf acts shall nof be done unless subject to a certain pay-
ment." It will be convenient to consider the tlircc classes of cases scparately.

A penalty (strictly so callcd) attachcd f0 the brcach of the contract will
not prevent if fromn being specifLcally enforccd.

" The general rule of equity, " said Lord St. Leonards, in French v. Macale,
2 Dr. & War. 274-5, "is that if a thing be agreed upofl f0 be done, thougli
there is a penalty annexed f0 secure its performance, yet the very thing itsell
musf be done. If a man, for instance, agree to settle an estafe and execute
his bond for £600. as a securif y for fthe performance of his contract, he will not
be allowcd to pay the forfeit of lis bond and avoid bis agreement, but lie will
be compelled to settle the estafe in specific performance of bis agreement.
(The case refcrrcd to seema to be Chilliner v. Chilliner (1754), 2 Ves. Sen- 528,
28 E.R. 337.) So if a man covenant to abstain from doing a certain acf, and
agree tliat if lie do it he will pay a aumn of money; Lt would sccrn that lie would
lie compclled to abstain from doing thaf act, and, just as in the converse case,
lie cannot elect to, break bis engagement by paying for bis violation of the
contracf."

Thus, whcre two persons entered into articles for the sale of an estate,
wifli a proviso that, if either 'side should break the contract, lie should pay
£100 f0 flic other, and the defendant, by bis answer, insisf cd that if was tlie
intention of bofli parties thaf, upon cither paying £100, the contract sliould
be absolutely void, Lord llardwicke ncvcrflieless dccreed specifie performance
of the contract to sell. Howard v. Ilopky ns, 2 Atk. 371. In anof ler case, flic
condition rccited a contract for a settlement comprising a sum of money and
also real estate: flic penalty was double f bis sumn of moncy, but had no relation
f0 flic real est ate: fli c ourt granted specifie performance of flic contract
embodied in the condition. Prebble v. Boghurst (1818), 1 Swana. 309, 36 E.R.
402. And wlicre a father, in conaideration of bis dauglifers giving up a part
of their infcresf in flic properf y, agreed to make up flicir incomes arising ouf

of Lt to £200 a year, and entered int o a bond for flic payxnent of suci sun as


