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—
the debt, the liability for which has already been
tried between the garnisher and the garnishee.
Upon the whole, and after a good deal of con-
sideration, due to the careful judgment of the
learned Judge of the Division Coutt, 1 have
come to the conclusion that the appeal must be
allowed. It was contended by Mr. Shepley that
Section ¢ in question was w//ra vires the legisla-
ture. ] am glad to find a way of disposing of
the case without entering upon that question.
I do not notice anything in the Creditors’ Relief
Act, which affects the general question argued
and decided. But that Act does not apply to 2
Division Court execution or executions where
there is no execution from the High Court in
the sheriff’s hands against the debtor. The
garnisher must have judgment inthe court below
for his debt with costs, and also the usual costs

of this appeal.
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A defect in a chattel mortgage is not cured,
as against a subsequent mortgagee, by taking
possession of the chattels, where the subsequent
mortgage was made before such possession,
although at the time of the seizure there was no
default under the subsequent mortgage and the
mortgagor was by the terms of it entitled to
retain possession until default.

Where the full amount mentioned in a chattel
mortgage is not actually advanced at the date
at which it is given, it should nevertkeless, in
the absence of fraudulent intent or bad faith,
stand as against a subsequent mortgagee as a
security for the amount actually advanced at
the time when the subsequent mortgagee’s
rights accrued. The rights of parties resident
in a foreign country, and there making a con-
tract in regard to goods in Ontario, are governed
by the law of Ontario.
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A conveyance of lands from a husband to his
wife directly was made in 1870, was expressed
to be in consideration of *“respect and of one
dollar,” was in the usual statutory short form,
and was duly registered. The marriage was in
1854.

Held'that the lands passed by the conveyance
to the wife as her separate property.

The wife died in 1872, having made a will
leaving her real estate to her two daughters,
then aged respectively seventeen and twelve.
The father remained in sole possession from the
mother’s death till his own death in 18go. This
action was begun in 1890 by the younger daugh-
ter and the son of the elder to recover possession
from the devisee of the husband.

Held, that the husband had no title by the
courtesy, because he was excluded by the devise
to the daughters of the lands conveyed by him



