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the debt, the liability for which bas already been

tried between the garnisher and the garnishee.

UJpon the whole, and after a good deal of con-

Sideration, due to the careful judgnient of the

learned Judge of the Division C ouid, I have

Ceorne to the conclusion that the appeal mnust be

aloWed. Itw~as contended by Mr. Shepley that

Section 9 in question was ultra vires the legisla-

tUre. I arn glad to find a way of disposiflg of

the case without entering upon that questioni.

1 do flot notice anything in the Creditors' Relief

Act, which affects the general question argued

anId decided. But that Act does not apply to a

D)ivision Court execution or executions where

there is no execution from the High Court in

the sheriff's hands against the debtor. The

garnisher must have judgment in the court below
for bis debt with costs, and also the usual costs
Of this appeal.
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FOR ONTARIO.

COURT 0F AI>PEAL.

I1rorn ist Div. Ct., York.]
0SLýER, J.A.] [Oct. 18.

WOOD V. JOSELIN.

'4Ssziçnnen/s and otreferences- Garnishient of

debt-Subsequent assign;nent o/p6rimary debi-

or-Priorities-R.S. O. (1r887), c. 124, s 9

An assignrnent for the benefit of creditors by

aPrimnary debtor, after a garnishing suinrforls

has been duly served upon hiinand the garnisheee

"Id judgment has been obtained thereon, does

flot interce-JL or take precedence of the judg-
filent, and the primary creditor rnay enforce

Paynient by the garnishee.

Judgment of the First Divison Court of York
teversed.

G. F. Sltep/ey, Q.C., for the appellant.

I. Woodworth for thc respondent.

HIGŽk COURT 0F JUSTICE.

Queen's Benck Division.

8TREET, J.] rsept. 6.

MARTHINSON V. PATTERSON.

CII,2tie/ ror/gage-Deject- Taking oossession

~-Rghis as against subsequent ,nlor/.xaee-

BOVD, C.] [Oct. 18.
KENT v. KENT.

ift4sband and wvfe-Gonveyance of /and to wzfe

direct/y-Devise of/land b>' w:fe- Tenancy by

the courtesy-A dverse pbossession-S/a/utc of

Limlitations-infants- R. S. O., c. III, s. /13-

I)evise of /and conveyed Io married woman b>'
s/rangcrs.

A conveyance of lands from a husband to bis

wife directly was made in 1870, was expressed

to be in consideration of " respect and of one

dollar," was in the usual statutory short form,
and was duly registered. The marriage was in

1854.
Hle/,dhat the lands passed by the conveyance

to the wife as her separate property.
The wife died in 1872, having made a will

leaving her real estate to ber two daughters,
then aged respectively seventeen and twelve.

The father rernained in sole possession froni the

mother's death tilI bis own death in 1890. This

action wvas begun in i 89c, by the younger daugh-

ter and the son of the eIder to recover possession
froni the devisee of the husband.

fld that the husband had no title by the

courtesy, because he was excluded by the devise

to the daughters of the lands conveyed by him

10.15, 1890

Full arnount of mnor/gage mioney not advanced,
effect of-Free.'w contrac/ as to chat/e/s in

Ontario.

A defect in a chatte1 mortgage is not cured,
as against a subsequent rnortgagee, by taking

Possession of the chattels, where the subsequent

miortgage was made before such possession,
although at the tirne of the seizure there was no

default under the subsequent mortgage and the-

miortgagor was by the terrns of it entitled to

retain possession until default.

Where the full arnount mentioned in a chattel

nlortgage is not actually advanced at the date

at which it is given, it should nevertFeless, in

the absence of fraudulent intent or bad faith,
stand as against a subsequent inortgagee as a

security for the amount actually advanced at

the tinie when the subsequent mortgagee's

rights accrued. The rights of parties resident

in a foreign country, and there rnaking a con-

tract in regard to goods in Ontario, are governed
by the law of Ontario.

River Slave Go. v. Si/t, 12 0. R., 5 57, followed.

Shiep/ey, Q.C., for the plaintiff.
Masson, Q.C., for the defendant.


