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sub-sec. 10 of same section, in regard to insol-
vents applying to the court for a discharge. See.
11, sub-gec. 1. provides, ** that notice of meeting
of creditors, and all other notices herein required
to be given by advertisement (without special
designation of the nature of such notice). shall
be so given by publicati.n for two weeks in the
Canada Gazette.

It is quite clear that the notices referred to
above, in which the nature of them is specially
designated, are not included among those in
which the notice mentioned in this clause is to
be given. The clause after the desciption of the
notice continues as follows:—¢ and in any case
the assignee or person giving such notice shall
nlso address notices thereof to all creditors,” &e.
and thall mail the same with the postage thereon,
paid at the time of the insertion of the first
advertisement.

Do the words * such notice’ refer to the notices
excepted by the first part of the clause ! and the
natural conclusion is, they do. These words
seem to me to be used to distinguish one kind of
notices from another ; and to distinguish notices
of meetings, and other notices, from these ex-
cepted in this clause, and whose nature is desig-
nated by the other clauses of the statute referred
to by me. This clause could not have been
intended to have been applied to all notices,
because the sheriff, who is required by 8th sub-
sec. of the 8rd sec. to give notice of a writ of
attachment being in his hands, could not by any
possibility know who the creditors of the insolvent
were, and could not address them by mail.

The same remarks will apply to the 13th sub-
wec. of the same section. It will be ol'served,
too, that the necessity of mailing to each creditor,
when the notice in the newspaper is ouly for two
weeks, is much greater than when it is for the
snme number ot months. A croditor might pro-
bably overlook an advertisement for the shorter
period, from ‘absence or otherwise, which would
not be so likely in the case of the longer.

I grant the discharge.

—

UNITED STATES REPORTS.

SUPREME COURT OF MISSOURI.

Haxxisar ano St. JoserE RaiLroap Co. v.
Harrie Higains, By Eviza HiaGINs, mer
GUARDIAN.

Primd Facie Presumption of Cause of Injury to Passengers.
—The statute of Missouri giving & remedy to the repre-
sentatives of a passenger killed upon a railway train, goes
upougthe same principle which before obtained in regard
to injuries to passengers, that such injur{l or death primd
Jucie results from want of due care in the company.

DProof of the Cause of the Injury admissible—This presump-
tion is not conclusive under the statute, but may be rebut-
ted by evidence of the cause of ths injury.

Distinction between Employ the Company and Pussen~
gers.—One who had been in the employment of the com-
pany as an engineer and brakesman, uatil his train was
discontinued, a few days previous, and who had not been
settled with or discharged, although not actually under
pay at the time. and who ai%nulled the train to take him
up. and who took his seat in tae baggage-car with the
other employees of the company, and paid no fare and was
not expected to, although at the time in pursuit of gther
employment, t be idered a p ger. If he
would recure the immunities and rights of a pasgenger, he
should bave paid fare and taken a seat in the passenger-

car. *

Ef:ct of Free Passage or Change of Position upon the Rights
of Pussengers.—I1t will not deprive of his remedy a passen-
ger who comes upon the train in that character, and is so

received, that he is allowed, as matter of courtesy, to pass
free, or to ride with tho employees of the road in a bag-
gage-car. But as o passenger who leaves the passenger-
carriagen to go upon the platforme or into the bagzage-cars,
unless compelied to do 8o for want of prop-r arcommoda.
tiong in the pasrenger-carring: £, or el by the permission
of the conductor of the train. must be regarded as depriv-
ing himself sf the ordinary remedi-s againat he compny
for injurier received uuless wp n proof that his chauge of
position did not conduce to the injuwry.

Appesl from the Haonibal Court of Common

Pleas.

The opinion of the court was delivered by

Houmes, J.—The plaintiff below, an infant and
only child of Thomas G. Higgins, who was kjlled
while riding in a haggage-car on ti'e Hannibal
and St. Joseph Railroad, on the 16th day of Sep-
tember, 1861, brings this suit ; the widow having
fuiled to sue within six months to recover the
$5090 demages which are given by the second
section of the act concerning damages (Rev.
Stat. 1855, p. 647), where any passenger shall
die from an injury resulting from or occasioned
by any defect or insufficiency in any railroad.

The petition is evidently framed upon that act,
though the statute is not named or referred to
by any express words. It contains two counts:
one founded upon the secoud section, and the
other upon the third section of the act.

The verdict was for the plaintiff upon the first
count, and for the defendant upon the second
count ; and the damages were assessed at $5000.
The defendant’s motion for a new trial was over-
ruled. The case came up by appeal, and stands
here upon the first count only.

The clause of the act on which this first count
is founded relates cxclusively to passengers, and
to the cases of injury and death occasioned by
some defect or insufficiency in therailroad. This
statute makes the mere fact of an injury and
death resulting from a oause of this nature, a
prima4 facie case of negligence and liability on
the part of the defendant, as a presumption of
law. It 1s nota conclusive presumption, but dis-

| putable by proof that such defect or insufficiency

was not the result of negligence, nor does it pre-
clude any other defence of a different nature.
The act is to be interpreted and construed with
reference to the state of the law as it stood before
its passage. By the general principles of law,
which were applicable to common carriers of
passengers and to persons standing in that rela-
tion, the fact of an injury to a passenger, occa-
sioned by a defective railroad car or coach or by
8 defect in any part of the machinery, makes a
primé facie case of negligence against the defend-
ant sufficient to shift the burden of proof; and
by that law carriers of passengers were held
responsible for the utmost degree of care and
diligence, and were liable for the slightest
neglect, This act is evidently based upon the
same principles: it is'confined by its terms
strictly to passengers and to ipjuries arising from
cases of that peculiar nature only; and it must
receive a construction in accordance with these
principles. Viewed in this light, it is clear tbat
the intent of this clause of the act was to pro-
vide greater security for the lives and safety of
passengers as such, and to enable the represen-
tatives of & deceased passenger to pursue the
remedy given by the act; and no other class of
persons ie intended within its purview.

The first question here presented, is whether
the deceased person was a passenger within the



