
2 Either of ih.' followiiii: foiulitioiis iw to the fa t of ccli'ljnition is

ooiiiplifd with— (a) The iiiarriaj:.' is c'lcLratiMl in iic.-onhiiic' with thf

local form: or ih) The niarriaui' i>i cch'lnvit.'d in acionlancc witli tlic iv-

.|uimiicnts^f thi- Hii-lish coiiiiiion hiw in a country wlicrc tiic use of the

h»cal form is imi)o>.>ii»le.'''

Canadian D' orce ("onrts have no .jnrisdiction to entertain proceed-

iii«'s for the dissolntion of the niarriap' of parties not domieded \vitlini

their respective Provinces at 111" (ommeiicement of the proceed in 'Xs.' ex-

cept wher.' a liuslmiid dnmiciled in the Province deserts his wife and

removes from the Provinci- and she continues to live in tiie Province. In

such a case tiie Court may on petition iirant her a divorce/" (>ii tiie other

hand a Canadian Divo.ve Court may entertain a suit for .judicial separation

or for the restitution of con.jn<ral riulits when l.oth the parties tiieivto are

at the ((.mmencement of the suit resident within its .jurisdiction. althi.ii-;h

this residence may not amount to domicile."'

With regard to tiie dissolution of a Canadian marriajie by the Courts

of a foreign "'onntry the law is that the Courts of siidi a foreiirii country

have jurisdiction to dis.solve the iiiarriai-e of perscms domiciled lliere^ in

L'ood faith at the commencement of the i)roceediii-rs for divoive. This

rule ap|»lics alike lo Canadian and to foreign niarriau'es."- ' foreiL;n

divorce, therefore, if pronounced l)y a competent Court of a conutry

where the parties to a marria-jre performed in Canaila were (in irood faith i

domiciled at the time of the divorce pro •eedins.'s, will diss(.lve such iiiar-

riatre and he held valid in Canada."' This rule is e(|ually applicable to

foreiirn divorces granted for cau.ses not recognized in Canada, if proper

domicile is established."^

Tn tile Ash case. 1SS7. it was stated that under no circumstaiu-es would

the Canadian I' rliam.-nt recoiniize a divorce granted by a Cnited States

Court in a case where the parties were married in Canada."' Hut the evi-

dence in the Ash case did not e.slalilish a hoHO fidi domicile within the

inrisdietion of the Court which <:raiited the divorce, and this broad state-

ment was therefore unnecessary to the decision of the case. At all events,

and whatever the i'arliamint of Canada miiilit do. there is no (lonbt that

Canadian courts of .justice will rec<i...ni/.e a foreiiiii decree of divon

reirnlarlv u'ranted by a Court of (om|)etent .inrisdietion.
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ClI.M'TKU VI.

KKiUTS .\N1) ()BiJ(iATI()NS OF PAKFATS AND CIl I LDUKN.

By the common law (d' En<>laiid the father has the riudit to the custody

of his" if , ,( children as a<rainst third i)arties. and even as ay:;iiiist the

mother, and thouuh the i-hild be an infant at the breast. The aiite-nuptial

contract of a father to jrive over the .-ontrol of the children of the intended

;^The Kitm v. Hramplim (ISHM, in Hasls Keporls. p. -';-• .

I'll. .\ V Diecv. -Tlie Conllicl ni' Laws' dlMiM. Jn.l_ Kililioii, at p. 2.,>,.

-".Arni.vtaK<> v. ArniytaKt- c1n!ini, I'lohale IlciMiits, p. liX.

-'Dicey siipi'a. at p. '^><->.

-^Srott v"Tlie Attoinev-Oeneral (ISSfi). 11 Probate Divi.ximi Upp.irts. p. 12.S.

"llaivey v. Kariiif ilSSL'l. S Appeal Ca.^es. p 4:!.

"Pee CrniTiiill, --rra lice i.f tlie Senate a.« t.i IHvoroe (ISWO, at ji. -i.
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