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ATTORNEY-GENERAL v. BIRMINGHAM,

AND REA DRAINAGE, BOARD.

TAME

Action in nature of subplellie'tal suit-Action1

to enforce judgment against .ruccessors in titie

-Nisance-Ijnction.

Adecree was made in 1875 against the corporation,

of B., as the sanitary authorîty of, B., grantiog a per-

petual injonction to restrain them froîn allowing4 sew-

Age to flow into a river so as to be injurious to health,
or a nuisance to the plaintiffs ; but thejiinj nction wvas

s.uspended for five years, to give the corporation an

opportunity to execute certain works. Aftcr the ex-

piration of this period the plaiîitiffs desired to enforce

ýhe injoniction, but in the meantîme the B. T. & R.
District Board had been constituted by Act.as the

sanitary authority of the district, i place of the Cor.

poration of B.
The plaintiffs brought an action against, the B.T

&R. Board, claimaing a declaration that thîey %ere eti.

titled to the saine be-netit of the decree as a-aist tise

defendauits in the preselit action, as if thcy had been

derendants in the forimer suit. Tise dlefenilanits de-

laurred, on the groun I that the stateinentof am

Shewed nso cause of action against thein.

Held (reversin, Bacon, V. C.), that the demurrer

M ~ust be allowed.
[Mav 18. C of A.-L. R. 17 Ch. D. 6S5,

The above head note sufficiently shows the

facts. On the appeal, counsel for appellant met

be done withQut fresh wrong being committed.

JESSIEL, M. R., after remarking, arguendo,

that under the old practice a supplemental bill,
or an original bill in the nature of a supple-

mental bill, always alleged a fresh injury or the

continuance of the old one-and after stating

the facts, and observing that the action was

clearly one of first impression-sain
"lThe first observation to be made is that this

is an inj'unction to restrain the continuance of

a tort. It is an injunction merely against the
counicil, their wvorkmer, and agents, and cannot

be said to run wîth the land. If they have sold

the property to somebody else, there is no in-

junction against the new owner, and nobody

ever heard, in such a case, of the new owner or

purchaser of land being liable to the former de-

cree. If lie continues the nuisance, or commits

a fresh nuisance, you cani bring an action

against him, and that is al; lie has nothing, to

do with the former proceedings, and I cannot

see any ground xvhatever for supposing, that lie

cani be bound by that decree ; nor, I believe,

wvas sucli a thing- ever heard of be-fore. That

being so, what is the case mnade by the present

respondents ? It is sa 1d, although the action

would not lie in an ordinary case, yet, as this is

a public body whîch has taken over a portion

of the property of the former public body, and

to a certain extent succeeded toit, this new body

is bound by Act of I>arliament by the former de-

cree. of course an Aý,t ot'Parliatment cati do a

grreat many thirgs. and it can certainly make

the newv body baund by [lie old decree. There

fore, the only question r-cm:ining to be exani-

ined is, lias it dine so D

This question heý dc-cides ini th2 ne Tative.

JAMES, L.J. agreed that the action was en-
tirely a tiovel one. llc hiad neyer scen sucli a

declaratory action bcfore. It 'vas either wrong
an expression of thse M.L E. in /lLorliy-LYiecrrh

y.BrigaL .a~C.D,45 hr lor unnecessary. If tlie dfendants werelhable,

Says :-Il If it becomes necessary to enforce t ywr ib ,adth litfsddntwn
an action~. If thcy were liabl'e the plaintimf

that judgmecnc against persons wvho have ac-
Cu>e a il-fe ti ae nation mwust 1should have applicd 'er a s2qu-estra&,ion. The

b2 brouglit for that purpose -"-on wvhich the 1;declaration of liabihity nuizes no difference. It

VC. in the court belo'v had reied,-by observ- ' a ppeared to liita to bc quite dlear they were not

ing that lie (the M. R.) did not say that could i hable, bccause tLsere tvas no liability under the

________________ ____ decreê wvhich in any wvay attached to the pre-

SIt is the pur pose of the compiler of the above collectiol, to sent defendants.
VCto the'readers of this journal a cdiii,5 le/e series of ail the

É£nglish decisions on pleading and pr:îciice which iilistrate the LuSH, L. J., held that the statement of dlaima
Present procedure of our Supreme Court of Judicature, report- sniîpriuas

' d subsequently ,to the annotated editioiss of the J udicature wvas defective in two essnilpriuas
I&Ct, that is to say, subsequently to june, Mi5. either of which wvould be fatal.
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