
BANK OF' BRITISH NOR TH AMERICA v. TURNE R.

MIDDLETON, J., read a judgment in which he said thal a certain
incorporated company was a customer of the plaîntiff bank, and
the defendant wvas a direclor of the company. The comnpany~
owved the bank $31,288, and as seeuritv for titis debt held: (a) an
hypothecation of the înanufactured ani unmanufactured goods
of the company of the nominal value of $2000O; (b) an assign-
nment of book-debts anîounting to about $8,000; (e) eustomers'
bis cuirrent for $5,500 and past--due $5,200; (d) a note made bv
one Plavfair for $1 ,500; and (e) the notes upon which t he defen-
(lant was sued, viz,., a note for $32,000, payable 011e day after
(lemand, date<i the 21st November, 1913, made bv the defendant
ami bis co-direutors iii favour of lthe conîpany, and ettdorsed by
the cornpanv to thle batik, an(' a similar note for $3,000, of the
15tiî I)eccmler, 191,3, also endorsed to the bank. payînenî of
the notes bad been demanded aînd refused, and the notes had
been protested.

At the tinte the notes were endorsed to the bank in Deceinher,
1913, an, hvpothecation agreeînent \vas signed, flot only iwv the
conipany , li tu also bv the inakers of lthe notes, presumably 10
indicate their assent to the ternis upon which the notes were held
1w thc batik. Under te( agreemnent, the notes and the l)roceeds
titereof were 10 be held as a general ami continuing seeurity,
collateral to the debt of the company to the bank, and for any
ultima1te balance of suehi indebtedness.

The bank nowv sucd Turner as maker of these notes, but
lîrniled their claim to the amount due by the company.

The defetîdant filed an affidavit in whieh lie set up as a defence
that, the bank couki flot stue him until it had realised upon ail the
other ýsec(uritvy wvich il held as collaterai to the debt, basing this
contention upon the reference in the agreement to the ullimate
balance of lthe indebtedness.

This, the learned Judge sai(I, ignored the terms of lthe agree-
ment-the security was collaleral 10 the whIole debt, and not merely
for the ultimale balance. The agreement shewed Ihal the bank
advanced money 10 the company on the failh of Ihese demand
notes, which gave the bank the riglît aI any lime lhey thought
il necessary or advisable in their own inlerest 10 caîl for immediate
payment, withoul wailing tli other collateral security should
become due or be realised upon.

It was argued thal the bank must fail, because the defendant
was, 10 the knowledge of the bank. a surety for the company, and
so could not be sued tilt the debt had malured so far as the com-
pany was concer!)'d.


